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Pursuant to Illinois Supreme Court Rule 
204(c), a party requesting a nonparty 
physician deposition shall pay a “reason-

able fee to a physician for the time he or she will 
spend testifying at any such deposition.”1 In Mon-
tes v. Mai,2 the First District Appellate Court faced 
the questions of whether a treating chiropractor 
is a “physician” under Supreme Court Rule 204(a), 
whether a monetary sanction against a non-
compliant subpoena recipient was proper, and 
whether a discovery deposition fee of $66.95 per 
hour is reasonable for a treating chiropractor. 

The underlying lawsuit arose out of a motor 

vehicle accident between the parties. Fernando 
Perez, a chiropractor, treated plaintiff following 
the accident. Defendant issued a subpoena to 
Perez for his discovery deposition. In response, 
Perez’ office (“the clinic”) sent a letter to defense 
counsel asserting that “Dr. Perez’s fee for Deposi-
tions is $550 per hour and must be paid in ad-
vance with a two-hour minimum,” and that Perez 
was not available on the date and time on the 
subpoena.3 Defense counsel offered Perez $300 
per hour, with no advance or minimum payment. 

In the last decade we have seen a large num-
ber of cases removed from the arena of the 
courts to arbitration forums. This has in large 

part occurred not as part of a negotiated process 
between contracting parties who have mutually 
decided that it is in their best interests to resolve 
their disputes in an arbitration forum instead of 
the courts, rather it has repeatedly occurred as a 
result of boilerplate that has been inserted into 
one-sided, take-it-or-leave-it contracts. These 
contracts involve many ordinary day-to-day type 
transactions. 

Arbitration clauses have been used in lease 
contracts,1 credit card contracts,2 warranty con-
tracts,3 motor vehicle financing agreements,4 
home remodeling contracts,5 mortgage loan 
agreements,6 rebate offers,7 satellite television 
service agreements,8 video rental agreements,9 

real estate purchase agreements,10 wireless 
telephone service agreements,11 long-distance 
telephone service agreements,12 employment 
contracts,13 computer purchase agreements,14 
software license agreements,15 and the list goes 
on and on. Any contractual transaction can be the 
subject of mandatory arbitration. It has become 
commonplace in consumer goods and service 
transactions to include mandatory arbitration 
clauses coupled with waivers of class action relief.

The Federal Arbitration Act
The Federal Arbitration Act (FAA) applies to 

contracts affecting interstate commerce.16 “Con-
gress enacted the FAA to replace judicial indispo-
sition to arbitration with a ‘national policy favor-
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Perez refused. Perez’ role in the lawsuit was 
limited to that of a subpoena respondent.

Defendant moved for compliance with 
the subpoena, and the court conducted an 
in camera inspection of the clinic’s financial 
records. The trial court ruled that an hourly 
fee of $66.95 was reasonable, with no mini-
mum or advance payment. Perez refused to 
comply with the subpoena for his discovery 
deposition and requested leave to appeal 
pursuant to Illinois Supreme Court Rule 
304(a) since the trial court’s ruling of $66.95 
per hour was “fundamentally unfair.” The 
trial court denied Perez’ request, and instead 
found him in contempt for refusing to honor 
the subpoena and fined him $50. Perez ap-
pealed the contempt order.4

On appeal, Perez argued that the hourly 
rate of $66.95 for his discovery deposition 
was unreasonable in light of the financial 
documentation provided to the Court. He 
further argued that the trial court erred in 
handing down the contempt order, since 
Perez claimed his non-compliance with the 
subpoena was made in good faith. 

Initially, the appellate court analyzed 
whether a chiropractor is a “physician” pur-
suant to S.C.R. 204(c).5 In addressing this 
question of first impression in Illinois, the 
court evaluated the plain meaning of the 
terms “physician” and “medicine,” and con-
sidered an Illinois Supreme Court decision 
in Vuagniaux v. Department of Professional 
Regulation, which addressed the composi-
tion of a review board in a Medical Practice 
Act violation case. In Vuagniaux, the Illinois 
Supreme Court commented that, while once 
ostracized by certain members of the medi-
cal profession, chiropractors possess “the 
same professional stature as those holding 
degrees as doctors of medicine or doctors of 
osteopathy. All are regarded as physicians.”6 
As such, chiropractors are physicians under 
S.C.R. 204(a), and are entitled to a reasonable 
fee to compensate them for their time testify-
ing.

In reviewing the trial court’s order that 
$66.95 per hour was a reasonable deposition 
fee, the appellate court recognized that S.C.R. 
204 does not define the basis for determin-
ing reasonable fees and that the standard of 
review was abuse of discretion.7 The financial 
records reviewed by the trial court included 
an analysis of patient services provided by 

the clinic during a six-month period, dates 
worked by Perez for that period, a copy of the 
clinic’s corporate income tax return for 2007, 
and related documents. The record was de-
void of Perez’ W-2 for 2007 and the income 
of the clinic was larger than Perez’ personal 
income. Perez argued that the $550 per hour 
fee was based upon his income. Defendant 
argued that Perez’ income was $139,000 per 
year, or approximately $66 per hour when 
divided by 52 weeks and 40 hours per week. 

The court passed on the opportunity to 
define a reasonableness formula. Instead, 
it noted that there exist a “myriad of ways” 
by which to calculate a fair and reasonable 
deposition fee for a physician and, when re-
viewed by this “admittedly deferential stan-
dard,” the appellate court affirmed the trial 
court’s determination of $66.95 per hour for 
Perez’ time. 

Perez further argued that the mandates 
of pre-payment and two-hour minimum 
were appropriate, and thus the trial court 
erred in excusing them. As discussed above, 
S.C.R. 204(c) states that a physician shall be 
paid a reasonable fee “for the time he or she 
will spend testifying at any such deposition.”8 
The Committee Comments note that said 
fee “should be paid only after the doctor has 
testified, and it should not exceed an amount 
which reasonably reimburses the doctor for 
the time he or she actually spent testifying 
at deposition.”9 As such, the appellate court 
also affirmed the trial court’s denial of the 
additional fees and terms as demanded by 

Perez. 
Finally, the sanction order was vacated, 

since the appellate court found that Perez’ 
refusal to comply with the subpoena was 
made in good faith and because the issue of 
whether a chiropractor was a physician un-
der S.C.R. 204 was a novel one.

Those of us who regularly practice per-
sonal injury litigation face hourly rate charg-
es from physicians reaching upwards of 
$1,500, along with further demands includ-
ing advance payment, two-hour-minimum 
fees, extra money for patient file review time, 
and strict cancellation mandates. This author 
urges that treating physicians commanding 
such fees and “extras” be taken to task on 
these inappropriate charges. ■
__________

1. S.C.R. 204
2. 2010 WL 682445, Ill. App. 1st Dist (February 

25, 2010) No. 1-28-2774.
3. Montes at *1.
4. A civil contempt order with a monetary pen-

alty obviates the requirement of a special finding 
contained in Illinois Supreme Court Rule 304(a).

5. Interestingly, neither party raised this issue 
on appeal.

6. Montes at *3, citing Vuagniaux v. Department 
of Professional Regulation, 208 Ill. 2d 173, 197, 802 
N.E.2d 1156 (Ill. 2003).

7. An abuse of discretion is found only where 
the reviewing court determines that no reason-
able person would rule as the trial court did. 
Compton v. Country Mutual Insurance Co., 382 Ill. 
App. 3d 323, 331, 887 N.E.2d 878 (1st Dist. 2008).

8. S.C.R. 204
9. Montes at *5, quoting 166 Ill. 2d R. 204(c).
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ing [it] and plac[ing] arbitration agreements 
on equal footing with all other contracts.’”17 

To accomplish this purpose, the FAA 
states that arbitration agreements “shall 
be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in eq-
uity for the revocation of any contract.”18 Ad-
ditionally, a court is required stay its suit or 
proceedings upon being satisfied that the 
issue before it is arbitrable under the agree-
ment.19 The court must enter an order direct-
ing the parties to proceed to arbitration in 
accordance with the terms of the agreement 
if there has been a “failure, neglect, or refusal” 
to comply with the arbitration agreement.20 
Furthermore, under the FAA a court may va-
cate an arbitration award only if (1) “procured 
by corruption, fraud, or undue means;” (2) 
“evident partiality” is present in one or more 
of the arbitrators; (3) “the arbitrators were 
guilty of misconduct in refusing to postpone 
the hearing, upon sufficient cause shown, or 
in refusing to hear evidence pertinent and 
material to the controversy; or of any other 
misbehavior by which the rights of any party 
have been prejudiced”; or (4) “the arbitrators 
exceeded their powers, or so imperfectly ex-
ecuted them that a mutual, final, and definite 
award upon the subject matter submitted 
was not made.”21 It should be noted that the 
Uniform Arbitration Act as adopted in Illinois 
adds an additional and fifth ground: “[t]here 
was no arbitration agreement and the issue 
was not adversely determined in proceed-
ings [in the Circuit Court to compel or stay 
arbitration] and the party did not participate 
in the arbitration hearing without raising the 
objection.”22 

Correspondingly, an arbitration award 
may be modified only (1) where there is an 
“evident material miscalculation of figures or 
an evident material mistake in the descrip-
tion of any person, thing, or property referred 
to in the award”; (2) “[w]here the arbitrators 
have awarded upon a matter not submitted 
to them”; or (3) “the award is imperfect in 
[a] . . . form not affecting the merits,”23 and 
then, the court may only modify or correct 
the award “so as to effect the intent thereof 
and promote justice between the parties.”24 
The FAA limits the scope of judicial review to 
those specific categories of extreme arbitral 
conduct and does not “authorize contract-
ing parties to supplement review for spe-
cific instances of outrageous conduct with 

review for just any legal error.”25 The Court 
of Appeals for the Seventh Circuit has said 
that if the parties desire more scrutiny than 
the Federal Arbitration Act, 9 U.S.C. §§ 10-11 
(1994), authorizes courts to apply, “they can 
contract for an appellate arbitration panel to 
review the arbitrator’s award[;] they cannot 
contract for judicial review of that award.”26 
The Court of Appeals for the Fifth Circuit 
made it clear that state standards of review 
only apply where the parties expressly state 
in their contract that such rules apply.27 Il-
linois courts have taken a different view on 
this subject holding that a general choice of 
law provision requiring Illinois law to be ap-
plied to the contract is sufficient to invoke 
the Illinois Arbitration Act thereby supplant-
ing the FAA.28 

Under section 2 of the FAA, a written 
agreement to submit an issue to arbitration 
is “valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equi-
ty for the revocation of any contract.” Where 
a contract affecting interstate commerce 
contains an arbitration provision and does 
not provide otherwise, the FAA requires the 
question of the contract’s validity as a whole 
to be submitted to arbitration.29 Under the 
FAA, issues relating only to the validity of 
the arbitration provision are generally sub-
ject to a judicial determination.30 Where one 
party challenges the validity of the contract 
as a whole but does not expressly dispute 
the validity of an arbitration clause within it, 
that clause is severed and generally serves as 
clear, unmistakable evidence that the parties 
intended to arbitrate any dispute over the 
contract’s validity.31 Suits brought upon is-
sues falling within section 2 must be stayed 
until after “arbitration has been had in accor-
dance with the terms of the agreement.”32 

Abuses Attendant to Boilerplate  
Arbitration & Forum Selection Clauses

Given the power of the dominant parties 
to impose, in many of these contracts, arbi-
tration in a forum of their choice, coupled 
with the extreme deference given to arbitra-
tion decisions, the circumstances lend them-
selves to abuse as can be seen by the recent 
allegations involving the National Arbitration 
Forum (NAF).33 A press release regarding the 
recent case filed by the Minnesota Attorney 
General states:
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The company tells consumers, the 
public, courts, and the government 
that it is independent and operates 
like an impartial court system. In fact, 
it has extensive ties to the collection 
industry--ties that it hides from the 
public.

The lawsuit alleges that the Nation-
al Arbitration Forum, while holding it-
self out as impartial, works behind the 
scenes-alongside creditors and against 
the interests of ordinary consumers to 
convince credit card companies and 
other creditors to insert arbitration 
provisions in their customer agree-
ments and then appoint the Forum 
to decide the disputes. The lawsuit 
alleges that the Forum pays commis-
sions to executives whose job it is to 
convince creditors to put mandatory 
arbitration clauses in their customer 
agreements. The suit alleges that the 
Forum does this to generate arbitra-
tion filings in the Forum and hence 
revenue for itself.34 

On July 19, 2009, only several days af-
ter suit was filed by the State of Minnesota, 
the National Arbitration Forum (FORUM)35 
voluntarily ceased administering consumer 
arbitration disputes as part of a settlement 
agreement with the Minnesota Attorney 
General.36 The Minnesota suit alleged that JP 
Morgan Chase, Citigroup, Bank of America, 
American Express and Discover Card used 
NAF.37 In an interview with BusinessWeek, 
Swanson [Minnesota Attorney General] 
says that showing the alleged cross owner-
ship between the collection law firms, the 
NAF, and Accretive gave her the leverage to 
force NAF out of consumer arbitration.”38 The 
American Arbitration Association has placed 
a moratorium on the administration of any 
new consumer debt collection arbitration 
programs where the claims are initiated by 
creditors until it has completed a review of its 
consumer due process protocols and made 
any necessary revisions.39 

Arbitration clauses are frequently coupled 
with forum selection, choice of law, and waiv-
ers of rights to pursue actions as class actions. 
Where this happens in a consumer contract, 
the terms of resolving disputes have almost 
always been stacked in favor of the seller 
or service provider. By setting the forum in 
which the disputes are to take place while 
eliminating class relief, the drafter of the con-
tract attempts to insulate himself from con-
sumer lawsuits.40 The overwhelming major-

ity of such contracts are boilerplate prepared 
by the seller or service provider on a bulk 
basis over which there is no real opportunity 
to negotiate. Such contracts are “contracts of 
adhesion.”41 Venue and arbitration are fre-
quently the subject of claims of unconsciona-
bility as well as clauses that expressly prohibit 
(waive) class action arbitration.

Clauses that establish venue for consumer 
suits in locales or venues other than that of 
the consumer are attempts to circumvent 
the Fair Debt Collection Practices Act,42 the 
Federal Trade Commission Act,43 Constitu-
tional Due Process Clauses, and consumer 
expectations. Often times they are designed 
so as to preclude actions by consumers44 by 
eliminating possible remedies45 

Long ago the Federal Trade Commission 
found that the use of long arm jurisdiction 
to sue distant mail order customers on delin-
quent credit accounts violated public policy 
and was injurious to consumers and hence 
constituted an unfair trade practice, where 

frequently the suits involved relatively small 
amounts and the choice of retaining local 
counsel or traveling to the forum was virtu-
ally foreclosed by economic considerations. 
“There the Commission was persuaded by an 
analogy to the due-process clause that it was 
unfair for the firm to bring collection suits in a 
forum that was unreasonably difficult for the 
defendants to reach.”46 The American Arbitra-
tion Association has recognized this due pro-
cess issue and has incorporated a rule in its 
Consumer Due Process Protocol (“Consumer 
Protocol”) requiring the locale of any hearing 
to be held in a reasonably convenient loca-
tion.47 The AAA will not administer an arbitra-
tion that does not materially comply with the 
provisions of the Consumer Protocol.48 The 
AAA reviews all arbitration clauses contained 
in consumer contracts to determine if they 
meet the AAA’s requirements for due pro-
cess.49 The author knows of several cases in 
which the AAA has refused to arbitrate con-
sumer claims where the clause fixes the loca-
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tion of the arbitration in a distant forum. Un-
der the Fair Debt Collection Practices Act, one 
federal court certified a class composed of 
defendants subject to distant forum abuse.50 

[F]orum selection clauses are valid and 
should be given effect unless enforcement of 
the clause would be unreasonable.51 Numer-
ous cases have considered forum selection 
clauses valid in click-wrap and shrink-wrap 
contracts for software license purchase con-
tracts.52 Given the obvious problems that can 
arise due to the repeat business that many 
large sellers of goods and services can have 
with a specific forum or arbitrator, it is very 
important that the consumer carefully exam-
ine the possibility of challenging the forum 
selected by the company who drafted the 
boilerplate agreement.

Class Arbitration
Many consumer actions lend themselves 

to class action counterclaims due to the busi-
ness practices, products or services of the 
party who prepared the boilerplate agree-
ment requiring arbitration. In Green Tree 
Financial Corp v. Bazzle, 539 US 444, 123 S 
Ct 2402 (2003), the United States Supreme 
Court held that joinder of multiple parties 
in a single arbitration proceeding as a class 
is a decision an arbitrator—not the courts—
should make when no provision expressly 
prohibits class action in arbitration.53 The 
United States Supreme Court “granted certio-
rari to determine whether this holding is consis-
tent with the FAA.54 The Supreme Court held 
that limited “gateway” issues, e.g., whether 
the parties have an arbitration agreement 
or whether the agreement even applies, are 
for the courts. On the other hand, the ques-
tion of whether class arbitration is permitted 
relates to “the kind of arbitration proceeding” 
the parties agreed to and is a matter of con-
tract interpretation for the arbitrator.55 Sig-
nificantly, the Supreme Court ruled this latter 
question is “a matter of state law.”56 

Most importantly the Supreme Court’s de-
cision undercuts any notion that class-wide 
arbitration is inconsistent with and barred 
by the FAA unless explicitly allowed in the 
parties’ agreement. For if class-wide arbitra-
tion were inconsistent and barred, it would 
not matter who decides the issue of contract 
construction. One would simply never get to 
that question. One must first conclude that 
the class-wide arbitration is permissible un-
der the FAA before one gets to the questions 
of (a) whether the specific arbitration clause 
in issue permits it, and (b) who decides that 
issue as a matter of contract construction. In 

response to Green Tree, the American Arbi-
tration Association prepared Supplementary 
Rules For Class Arbitration.57 

In a case currently pending before the Su-
preme Court,58 a case involving international 
maritime contracts calling for arbitration 
which were silent on the issue of whether 
class arbitration may proceed in a maritime 
contract, a panel of arbitrators, charged with 
deciding whether that silence permitted or 
precluded class arbitration, issued an award 
finding that the contracts permit class arbi-
tration. Stolt-Nielsen filed a petition with the 
United States District Court seeking to vacate 
the award, which the District court granted 
finding that the award was made in manifest 
disregard of the law. The Appellate Court for 
the Second Circuit reversed the District Court 
reinstating and affirming the finding that the 
matter could go forward on a class-wide ba-
sis.59 Oral Arguments took place on Decem-
ber 9, 2009, and a decision is expected this 
court term.

The Illinois Supreme Court has held that 
a clause prohibiting class action arbitration 
was unenforceable based on the cumula-
tive effect of both procedural unconsciona-
bility and substantive unconscionability.60 
Our courts have held that an arbitrator must 
determine whether the arbitration clause 
permits class arbitration where the clause is 
otherwise silent on the subject.61 In a sec-
ond view of the same case the court held 
that where the arbitration clause was silent, 
neither expressly permitting nor expressly 
denying arbitration on a class-wide basis 
the clause is not unconscionable where the 
company, DirecTV, who drafted the contract 
pays all of the fees and costs of arbitration 
in the AAA.62 The court ordered the case to 
proceed in arbitration on a class-wide ba-
sis.63 If there is a severability clause in the 
contract and it bars the consumer from ef-
fectively pursuing a statutory right provided 
by the public policy64 of the State of Illinois, 
such as the “Consumer Fraud and Deceptive 
Business Practices Act”65 the court will likely 
sever the unconscionable provision barring 
class proceedings and order arbitration on a 
class-wide basis.66 If the expenses of the class 
arbitration can be placed upon the company 
and not the consumers, there are many ad-
vantages to proceeding with class actions in 
arbitration. ■
__________

1. Residential lease; Onni v. Apartment Inv. and 
Management Co., (Ill.App. 2 Dist. 2003) 801 N.E.2d 
586, 344 Ill.App.3d 1099; commercial lease North-
east Illinois Regional Commuter R.R. Corp. v. Chicago 
Union Station Co., 358 Ill.App.3d 985, 994-95, 832 

N.E.2d 214 (2005) 
2. Rosen v. SCIL, LLC, (Ill.App. 1 Dist. 2003) 799 

N.E.2d 488, 343 Ill.App.3d 1075.
3. Carr v. Gateway, Inc., (Ill.App. 5 Dist. 2009) 

2009 WL 4263796.
4. Ford Motor Credit Co. v. Cornfield, (Ill.App. 2 

Dist. 2009) 2009 WL 3791628.
5. Artisan Design Build, Inc. v. Bilstrom, (Ill.App. 2 

Dist. 2009) 2009 WL 3052362.
6. Keefe v. Allied Home Mortg. Corp., (Ill.App. 5 

Dist. 2009) 912 N.E.2d 310, 393 Ill.App.3d 226.
7. Wigginton v. Dell, Inc., (Ill.App. 5 Dist. 2008) 

890 N.E.2d 541, 382 Ill.App.3d 1189.
8. Bess v. DirecTV, Inc., (Ill.App. 5 Dist. 2008) 885 

N.E.2d 488, 381 Ill.App.3d 229.
9. Cohen v. Blockbuster Entertainment, Inc., (Ill.

App. 1 Dist. 2007) 878 N.E.2d 132, 376 Ill.App.3d 
588.

10. Spencer v. Ryland Group, Inc., (Ill.App. 1 Dist. 
2007) 865 N.E.2d 301, 372 Ill.App.3d 200.

11. Kinkel v. Cingular Wireless LLC, (Ill. 2006) 857 
N.E.2d 250, 223 Ill.2d 1.

12. Ragan v. AT & T Corp., (Ill.App. 5 Dist. 2005) 
824 N.E.2d 1183, 355 Ill.App.3d 1143.

13. Melena v. Anheuser-Busch, Inc., (Ill. 2006) 847 
N.E.2d 99, 219 Ill.2d 135.

14. Hubbert v. Dell Corp., (Ill.App. 5 Dist. 2005) 
835 N.E.2d 113, 359 Ill.App.3d 976. 

15. Frequently referred to as “click-wrap” agree-
ments, which appear at the beginning of the in-
stallation of software and requires the user to con-
sent to the terms before continuing. Davidson & 
Assoc., Inc. v. Internet Gateway, 334 F.Supp.2d 1164, 
1176 (E.D.Mo.2004), Unlike shrinkwrap agree-
ments which are included in the package with the 
purchased product and available to the purchaser 
only after opening the package. Davidson & Assoc., 
Inc. v. Internet Gateway, 334 F.Supp.2d 1164, 1176 
(E.D.Mo.2004).

16. 9 U.S.C. § 1 (2000); Allied-Bruce Terminix Co. 
v. Dobson, 513 U.S. 265, 269, 115 S.Ct. 834, 130 
L.Ed.2d 753 (1995).

17. L.L.C. v. Mattel, Inc., 128 S. Ct. 1396, 1402 
(2008). quoting Buckeye Check Cashing, Inc. v. 
Cardegna, 546 U.S. 440, 449, 126 S.Ct. 1204, 163 
L.Ed.2d 1038 (2006)

18. 9 U.S.C. § 2
19. Id. § 3.
20. Id. § 4.
21. Id. § 10.
22. 710 ILCS 5/2
23. Id. § 11. See also 710 ILCS 5/13
24. Id. § 11.
25. Hall St. Assocs., 128 S. Ct. at 1403–04. How-

ever see Hawrelak v. Marine Bank, Springfield, App. 
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Friday, 4/9/10- Chicago, ISBA Regional 

Office—Civil Practice Update- 2010. Present-
ed by the ISBA Civil Practice Section. 9-4

Monday - Friday, 4/12/10 - 4/16/10 – 
Chicago, ISBA Regional Office—40 hour 
Mediation/Arbitration Training. Master Series 
Presented by the Illinois State Bar Association 
and the ISBA Alternative Dispute Resolution 
Section. 8:30-5:45 each day.
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by the ISBA Civil Practice Section. 9-4. Cap 
100. ■


