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In the August issue...
By Darrell Dies

Emily Schuering Jones provide a timely dis-

cussion about the State of Illinois's response
to Cain v. Hamer with respect to maintaining
lllinois residency for tax purposes. Also in this
month’s issue, Richard A. Sugar provides an
opinionated view of the Windsor case and its
handling of the Defense of Marriage Act. Like-
wise, Gary Gehlbach provides us with a discus-
sion about the recent Morehouse case which
determined that CRP payments are includable
in a taxpayer’s self-employment income. Frank

I n this month's newsletter Steven Siebers and

Greenfield provides a practice tip related to
dealing with digital assets. Finally, Darrell Dies
provides a tribute to Linscott Hanson.

Thank you to each and every person that
has helped make this newsletter a success by
providing informative, substantive and practical
articles. Members of the Trusts & Estates Section
may now comment on the articles in the news-
letter by way of the online discussion board on
the ISBA Web site at <http://www.isba.org/sec-
tions/trustsestates/newsletter> and comments
are welcome. Hl

lllinois tries to ensnare snowbirds (again)

By Steven E. Siebers and Emily Schuering Jones

Tis is a follow-up to the article titled “Snow-
birds Fly Free of Illinois Tax” that was pub-
lished in the February 2013 edition of the
ISBA Trusts & Estates Newsletter. For many long-
time lllinois residents, living part of each year
in Florida is an ideal lifestyle. These “snowbirds”
typically flee the state during the winter months,
trading in snow boots for sandals. But the snow-
bird lifestyle may offer something more than
weather-related benefits. A nonresident does
not pay lllinois income tax on income from a
non-lllinois source. The question is, then, can
lllinois snowbirds, while retaining their Illinois
homes, become nonresidents for lllinois income
tax purposes? The lllinois Appellate Court ruled
that it is possible. The lllinois Department of Rev-
enue (“Department”) has now said, “Not so fast”

The Department is smarting from the snow-
bird taxpayer victory in Cain v. Hamer." In Cain,
the taxpayers claimed Florida residency despite
having been Illinois residents for many years and
continuing to own a house in lllinois. The taxpay-

ers spent about equal time in Florida and lllinois
during the tax years in question. Nevertheless,
the taxpayers prevailed in litigation over a $1.8
million Illinois income tax bill. We examined the :
Cain case in detail in a previous article, which
was published in the Trusts & Estates Newsletter, :
Volume 59, No. 7, page 1 and the Agricultural :

Law Newsletter, Volume 22, No. 5, page 1.

Not surprisingly, the decision in Cain has :
prompted the Department to respond. Instead :
of appealing Cain to the lllinois Supreme Court, :
the Department has elected to change its regu- :
lations. The obvious purpose is to try to ensnare :

imprudent lllinois snowbirds.

The Old Regulations - Presumption of
Residence

The Department’s previous regulations pro-
vided that if an individual spends in the aggre- :

gate more than nine months of any taxable year

Continued on page 2
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lllinois tries to ensnare snowbirds (again)

Continued from page 1

in lllinois, the individual will be presumed to
be an lllinois resident. The old regulations
further provided a presumption of non-resi-
dence if an individual was absent from lllinois
for one year or more. These old presumptions
have now been washed away like a sand cas-
tle on the beach.

The Amended Regulations - Pre-
sumption of Residence

Under the amended regulations, effective
April 19, 2013, snowbirds are now subject to
two separate “rebuttable presumptions:”

1. An individual receiving an owner-occu-
pied homestead exemption (see 35 ILCS
200/15-175) for lllinois property is pre-
sumed to be a resident of Illinois.

2. Anindividual who is an lllinois resident in
one year is presumed to be a resident in
the following year if (s)he is present in Illi-
nois more days than (s)he is present in any
other state?

These presumptions are not conclusive
and may be overcome by “clear and convinc-
ing evidence”to the contrary.

The first rebuttable presumption is an ob-
vious attempt to trap the unwary snowbird
who has been a resident of lllinois and retains
an lllinois house. lllinois home owners regu-
larly claim the owner-occupied exemption
for real estate tax purposes. The exemption
reduces assessed value by $6,000 or $7,000.*
Typically the exemption is claimed once and
automatically renewed each year thereafter.
The Department is trying to use this auto-
matic qualification for the owner-occupied
exemption as an admission that the lllinois
resident is claiming the lllinois house as the
taxpayer’s principal residence.

The second rebuttable presumption af-
fects owners who spend less time in lllinois
than in any other state in the first year of non-
residency. In Cain during some of the years at
issue, the taxpayers actually spent more days
in the State of lllinois than in any other state,
including Florida. Still, the taxpayers were
found to be nonresidents of lllinois.

The amended regulations also provide
that if either one of these two new rebutta-
ble presumptions is applicable, the taxpayer
must file an lllinois income tax return that
contains full disclosure of all facts.> The full
disclosure would give the Department the

information needed to easily issue a notice
of deficiency against the snowbird taxpayer
claiming nonresident status.

Further, the amended regulations expand
the types of evidence that may be submit-
ted to rebut the presumption of residence
or non-residence. The new types of evidence
are:

«+ thelocation of spouse and dependents,

« the permanency or temporary nature of
work assignments in the state,

+ thelocation of professional licenses, and

- the location of medical and other health-
care providers, accountants and attor-
neys.’

The amended regulations include one
taxpayer-friendly concession: making finan-
cial contributions to an lllinois charity is not
a factor in determining whether the donor is
an lllinois resident.” This “non-factor” is good
news for taxpayers and for lllinois based not-
for-profits, but it is in stark contrast to the
other amendments that heavily favor the
Department.

Practice Tip

To avoid the snares contained in the regu-
lations enacted in response to Cain:

1. Make sure your snowbird client does NOT
claim the owner-occupied exemption
(sometimes called the “homestead ex-
emption”) on the client’s lllinois real estate
tax bill. The exemption normally reduces
assessed value by $6,000 or $7,000. The
additional real estate tax cost is fairly in-
significant. The taxpayer simply needs to
go to the supervisor of assessments office
in the county where the house is located
to withdraw the owner-occupied exemp-
tion on his or her lllinois house.

2. Make sure that in the first year of non-
residency your lllinois snowbird client
does not spend more time in lllinois
than any other state in which the client
is present during the year. For example, if
Florida is the new state of residency, the
snowbird client needs to be able to docu-
ment spending more time in Florida than
the client spends in lllinois, regardless of
whether the client spends time in places
other than lllinois and Florida.

Through newly adopted “rebuttable pre-
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sumptions,” the Department is more aggres-
sively attempting to catch snowbirds who
retain an lllinois house.

Thirteen Lessons to Follow

We now have 13 lessons for establishing
nonresident status. Ten are from our previous
article and three are new.

1. If the taxpayer works in lllinois or earns in-
come from an lllinois source (such as real
estate located in lllinois), that income is
subject to lllinois income tax regardless of
residency.®

2. If the taxpayer has only retirement in-
come, lllinois exempts it by allowing a
subtraction of retirement income in com-
puting lllinois taxable income.’

3. An lllinois resident has the right to estab-
lish a domicile different from lllinois under
the four part test:

a. physical abandonment of the first do-
micile;

b. an intent not to return to the first do-
micile;

¢. physical presence in the new domicile;
and

d. anintent to make that one’s domicile.

4. The taxpayer should pick a state like Flor-
ida, which has a statute authorizing the
individual to designate it as the state of
residency. The taxpayer should fully com-
ply with the statute.

5. Individuals may have only one domicile,
and domicile does not alternate between
two states during a calendar year.

6. The taxpayer should maintain logs of
physical presence during the year.

7. The issue of whether a taxpayer's pres-
ence in lllinois is other than “temporary or
transitory”is a fact and circumstances test,
but the following do not make a person
an lllinois resident:

a. being physically present in lllinois for
a significant amount of time each year
(more than five months but less than

six months),

b. retaining ownership of an lllinois
house,

¢. being a member of social clubs in Illi-
nois

8. The taxpayer should take all action in the
new state of residence as if the taxpayer
resided solely in that new state: register
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to vote, obtain all licenses there (driver’s,
car, firearms, hunting, and any others), use
the new mailing address, have newspa-
per subscriptions delivered, change tele-
phone cell numbers, do banking, change
registrations, buy a burial plot, obtain
medical care, retain legal advisors, and
contribute to political candidates of the
new state.

9. Not filing an lllinois tax return results in
an indefinite time for lllinois to assert a
notice of deficiency.'” Consider having
the client receive some lllinois source of
income requiring the filing of an lllinois
nonresident return so at least some stat-
ute of limitations is running. A taxpayer
presumed to be an lllinois resident but
claiming nonresident status is required
to file a return complying with the regula-
tion."!

10.If a dispute with the State of lllinois oc-
curs, argue the taxpayer has closer con-
tacts with the non-lllinois state and hope
you draw the same appellate panel that
decided Cain.

11.Be sure the taxpayer withdraws the own-
er-occupied homestead exemption for
real estate taxes on the lllinois house.

12.For at least the first year of establishing
non-residency, the taxpayer should be
able to document more time is spent in
the resident state than in lllinois.

13.Charitable gifts to Illinois based charities
are a non-factor.

Following these lessons can avoid poten-
tial pitfalls. The snowbirds can then fly free of
lllinois income tax - again. B

Steven E. Siebers (ssiebers@slpsd.com) is a
member of the ISBA Trusts & Estates Section Coun-
cil and is a partner at Scholz, Loos, Palmer, Siebers
& Duesterhaus LLP in Quincy, lllinois. He concen-
trates his practice in estate planning, probate,
banking, corporate, real estate, taxation, and civil
litigation.

Emily Schuering Jones (ejones@slpsd.com)
is an associate at Scholz, Loos, Palmer, Siebers &
Duesterhaus LLP in Quincy, lllinois. Her practice
areas include civil litigation, insurance defense,
probate, banking, and civil appeals.

1. Cainv. Hamer 2012 IL App (1st) 112833

2. In addition to Cain, the Department has
lost other recent cases involving residency. See
e.g., Grede v. Hamer 2013 lIl. App. 2nd 120731-U,
4/22/13; Dods v. Hamer, lll. App. (1st) 1-09-2548
Rule 23 Order 8/19/10; Sweeney v. Hamer, Cook
County Circuit Court Order, Case No.10-L-050524,
6/26/13.

3.86lll. Adm. Code § 100.3020

4.351LCS 200/15-175(b)

5.86 Ill. Adm. Code § 100.3020(g)(3)

6.86 lll. Adm. Code § 100.3020(g)(1)

7.86 1ll. Adm. Code § 100.3020(g)(2)

8.351LCS 5/201(a)(West 2010)

9.351LCS 5/203(a)(2)(F)(2012)

10. 35 ILCS 5/905(c)(2012)

11. 86 lll. Adm. Code § 100.3020(g)(3)
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What is remarkable for estate planners about the Windsor
Supreme Court decision?

By Richard A. Sugar

Introduction

n a momentous decision issued on June

26, 2013 the United States Supreme Court

in U.S. v. Windsor issued its first substan-
tive decision on the controversial subject
of same-sex marriage. There were several
remarkable aspects to the decision, not the
least of which is the way the decision alters
the landscape for administering thousands
of Federal programs, and lays the ground-
work for the companion controversy surely
to arise about a state’s ability to ban same-
sex marriage. Moreover, the sweeping
change at the Federal level left unanswered
many important questions, like the effective
date of recognition of same-sex marital sta-
tus (in those states where same-sex marriage
is legal), and how to decide which state’s law
should apply when couples have contacts
with more than one state.

Summary

To summarize the case, first, and fun-
damentally, the Supreme Court decision
affirmed the decisions of both the U.S. Dis-
trict Court and the U. S. Court of Appeals,
by deciding that Congress’s enactment of
the Defense of Marriage Act (“DOMA") was
unconstitutional under the 5" Amendment
Due Process Clause, because Congress, in a
spiteful and biased way, placed unaccept-
able limitations on marital rights of same-
sex couples, when the states, where these
couples lived, enabled same-sex couples to
enjoy the same marital privileges as oppo-
site-sex couples. Specifically, the court held
that Edith Windsor, who obtained a lawful
same-sex marriage in Canada, and now lived
in New York, a state which recognized same-
sex marriages as lawful, was able to claim a
marital deduction for the inheritance she re-
ceived as a surviving same-sex spouse, and
avoid $363,000 of Federal estate taxes. In
1996, Congress passed DOMA which defined
“marriage” only as a legal union between
one man and one woman as husband and
wife. Thus, DOMA had forbidden a same-sex
surviving spouses from utilizing the Federal
estate tax deduction, otherwise available
to surviving spouses who could avoid the
imposition of Federal estate taxes on inheri-

tances passing to surviving spouses.

Majority rationale

The Supreme Court (by a majority 5-4 de-
cision) held that DOMA seeks to injure a class
of citizens that the states, in allowing same-
sex marriage, had decided to protect. It said
DOMA imposes a disadvantage and stigma-
tizes those citizens who enter into same-sex
marriages made lawful by their state, and it
interferes with the equal dignity of same-sex
marriages. The Court claimed that such dif-
ferentiation in marital status, made by Con-
gress, demeans the couple, whose moral and
sexual choices the Constitution protects and
whose relationships the state have sought to
dignify, and “it humiliates tens of thousands
of children now being raised by same-sex
couples!” The majority’s decision in Windsor
found no legitimate purpose for DOMA, but
rather its purpose was to disparage and in-
jure that class of citizens which a state-based
marriage law sought to protect.

The majority’s decision wrapped its ra-
tionale in a kind of federalism, pointing out
that, historically, the definition of marriage
and domestic relations was a subject left
to be decided by the states, not the federal
government. The majority said “DOMA’s un-
usual deviation from the usual tradition of
recognizing and accepting state definitions
of marriage here operates to deprive same-
sex couples of the benefits and responsibili-
ties that come with the federal recognition of
their marriages.”

In defining the discriminatory reach of
DOMA, the majority pointed out that there
are over 1000 federal laws in which marital
or spousal status is addressed as a matter of
federal law. Of course, central to the Windsor
case, DOMA prevents same-sex couples from
enjoying the tax exemptions and deductions
available to opposite-sex couples under the
Federal Estate, Gift, and Generation-Skipping
Tax Laws.

Companion case not addressed

While the majority opinion attempted to
limit the scope of its holding to federal law
which interfered with state rights to deter-
mine marital status, the rationale used was

unmistakably broad enough to apply to the
next case - whether a state’s law prohibiting
same-sex marriage can be constitutional. In
fact, that case, Hollingsworth v. Perry, came
up coincident with the Windsor case on June
26th, 2013, but the Supreme Court declined
to rule in Perry, on technical, procedural
grounds. However, the dissenting justices in
Windsor made it perfectly clear that they op-
pose any extension of the majority’s decision
to a finding that States are constitutionally
forbidden from banning same-sex marriage.

Remarkable procedural process

What was remarkable about Windsor was
that the surviving spouse won in the District
Court and also won in the Court of Appeals,
both ruling that DOMA was unconstitutional,
and the principal party on the other side
of the case (the US Government) refused
to defend the propriety of DOMA. During
the litigation, the US Justice Department
refused to defend DOMA in court because
the Executive Branch did not think the law
was constitutional. Nonetheless, the Execu-
tive Branch continued to enforce the law on
an administrative level (hence the refusal to
refund to Edith Windsor the estate tax paid).
When the Attorney General of the United
States notified the Speaker of the House that
the Department of Justice would not defend
the constitutionality of DOMA, the Biparti-
san Legal Advisory Group of the US House of
Representatives (“BLAG") was appointed to
intervene in the litigation in order to defend
the constitutionality of DOMA.

Scalia’s dissent

What was equally remarkable was the
dissent from Justice Scalia. It is hard to take
seriously the well-meaning effort of the legal
profession to restore civility to court pro-
ceedings, when a Supreme Court justice is so
intemperate in expressing his opinion.

Scalia begins by claiming that the Su-
preme Court had no power to decide this
case. He characterizes the majority’s decision
to undertake the case as “bearing no resem-
blance to our jurisprudence”; that it “effects
a breathtaking revolution in our Article Il
jurisprudence!” He says that the jurisdictional
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requirement relied on by the majority “is in-
comprehensible” He claims that the major-
ity’s action is “jaw-dropping” by asserting
“judicial supremacy over the people’s repre-
sentatives in Congress and the Executive!’ He
calls the process a “contrivance” and accuses
the majority of entertaining the contrivance
in order to“blurt out its view of the law.”

After excoriating the majority on the pro-
cedural aspects of the case, Scalia then goes
on to castigate them for the inferences that
they make on the underlying constitutional
question. He accuses the majority of “initially
fooling many readers” into thinking that the
case hinges on the principles of federalism.
Scalia scolds that the underlying question
lurking in the litigation is whether, under the
equal protection and due process clauses,
laws restricting marriage to a man and a
woman are something to be reviewed under
constitutional scrutiny. Scalia says “the sum
of all the court’s non-specific hand waving is
that this law is invalid (maybe on equal pro-
tection grounds, maybe on substantive due
process grounds, and perhaps with some
amorphous federalism component playing a
role) because it is motivated by a bare desire
to harm couples in same-sex marriages.’ He
goes on, in great hyperbole, to criticize the
majority for inventing the rationale of their
decision, which he warns will serve as the fu-
ture underpinning for a forthcoming contro-
versy about the power of the states to forbid
same-sex marriages. Scalia characterizes the
majority’s rationale as “a disappearing trail of
legalistic argle-bargle”” Scalia concludes by
saying that a hotly contested political issue
of societal norms and values involving mar-
riage are best left to the People, and not to
the Judiciary to decide by legal reasoning
without basis.

Alito’s dissent

Justice Alito, in his dissent, stakes a strong
position denying that the Constitution guar-
antees the right to enter into a same-sex
marriage. He says “no provisions of the Con-
stitution speak to the issue.” Also remarkably,
Justice Alito gives us a historical and socio-
logical lecture on the development of the
same-sex marriage movement. He, like Sca-
lia, objects to the recognition of a new right,
an innovative right that springs not from a
legislative body elected by the people, but
from unelected judges. Justice Alito clarifies
the two competing views of marriage which
are in dynamic conflict. He names the “tradi-
tional” or“conjugal” view, which, he says, sees

marriage as an intrinsically opposite-sex in-
stitution, and contrasts it with the emerging
view called the “consent-based vision of mar-
riage,” which he says is defined by a strong
emotional attachment and sexual attraction
marked by the solemnization of mutual com-
mitment. He concludes by saying that the
Constitution does not codify either of these
views of marriage, so Congress and the states
are entitled to enact laws recognizing either
of the two understandings of marriage.

Justice Alito urges the Court to narrow
the impact of its decision, and permit the
people of each state to decide the question
of marriage for themselves, and that the
Court should stay out of the way, much like
Justice Roberts’ short and measured dissent
and Justice Scalia’s more extensive and im-
passioned dissent.

Finally, Justice Alito makes the following
closing argument. If Congress has the power
to enact laws providing special privileges
and special benefits for its citizens, it should
also have the power to define the categories
of persons to whom the laws apply. | leave
the reader to decide whether this simplistic
statement begs the entire question present-
ed.

Impact on estate planning

So where does Windsor leave the estate
planner who deals with a same-sex couple?

First, there is the question of the effec-
tive date of this law change. Finding the law
unconstitutional generally means it is un-
constitutional ab initio. So same-sex couples
should always have been treated as oppo-
site-sex couples. Should the estate planner
recommend that those clients file amended
gift, estate, generation-skipping, or income
tax returns (within the open years not closed
by the statutes of limitation), in order to
properly claim the benefits of marital status?
Should those couples revisit the question of
spousal rollovers of retirement benefits? Can
the couple retroactively apply for spousal
benefits under Social Security?

Second, since the question of marital
status is left to the states, which state's law
applies? If a same-sex couple were legally
married in a state that recognized same-sex
marriage, but then moved to a state that
prohibited same-sex marriage, which law ap-
plies? Do issues of “full faith and credit” arise
to require one state to honor the rules of a
sister state?

Third, some states (like lllinois) recognize
“civil unions” that in many ways are similar
6

to legal marriage for state law purposes.

Are civil union laws to be recognized in the
same way as marital laws, so that the Federal
government will be bound to recognize civil
unions of same-sex couples in the same way
they must now recognize legal marriage of
same-sex couples?

Lastly, in recognizing the identity of
“spouse” and “descendant” for administration
purposes in estate planning documents, es-
tate planners should now clarify these defini-
tions, to assure that marital status of same-
sex couples, and their progeny, are respected,
or rejected, as the grantor (or beneficiaries)
wish, independent of state law definitions.
These changes are easily made in revocable
documents. In irrevocable documents, con-
sideration should be given to making these
changes by decanting, virtual representation
agreements, changes of situs, or exercise of
powers of trust protectors. Of course, the
applicability of a particular situs to a trust is
limited by “adequate contacts” the trust has
with the applicable state, and caution is war-
ranted in invoking this solution. &

Richard A. Sugar practices in Chicago, lllinois
with the firm of Sugar, Felsenthal, Grais & hammer
LLP and can be reached at rsugar@surgarfgh.com
or at 312.704.9400.

1. U.S. v. Windsor, 570 U.S. (2013), Docket
No. 12-307.

Copyright. 2013. Richard A. Sugar. Chicago, II-
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CRP payments subject to self-employment tax

By Gary R. Gehlbach

n June 18, 2013, the United States

Tax Court issued a decision finding

that payments received under the
U.S. Department of Agriculture Conserva-
tion Reserve Program (CRP) are includable in
a taxpayer’s self-employment income, ruling
that the taxpayer was engaged in a trade or
business and that a nexus existed between
his trade or business and the CRP payments
he received.'

CRP Background

The CRP was initially established in 1985
as part of the Food Security Act of that year.
Under that program, the USDA was autho-
rized to enter into contracts with owners and
operators of land “to conserve and improve
the soil, water, and wildlife resources of such
land and to address issues raised by State, re-
gional and national conservation initiatives.
Under a typical CRP program, the owners and
operators implement a conservation plan,
while ceasing to use the land for agricultural
purposes. One of the other benefits to the
land owner is that the USDA pays the owner
or operator an “annual rental payment.”3

Typically, CRP contracts are either with
the owner of the land who is also the opera-
tor, or the landlord or tenant when the owner
is not the operator. In the latter context, typi-
cally the landlord retains the CRP payments,
while the tenant’s lease payments are based
on the tillable acres excluding the CRP acres.
The tenant in those instances is not involved
with the CRP land, that is, that land is not in-
volved in an agricultural endeavor. In other
situations, the tenant’s rent is based on the
tillable acres plus the CRP acres. In those
instances, the tenant maintains the CRP ac-
cording to the CRP contract and receives the
CRP payment.

The Morehouse Facts

Rollin Morehouse resided in Texas in 1994
when he inherited farmland in South Dakota
from his father, who had placed some of the
land in a CRP program. Mr. Morehouse later
moved to Minnesota, retaining the land in
South Dakota. Mr. Morehouse did not per-
sonally farm any of the land but leased the
land to area farmers. However, not all of the
land was tillable. Part of the property was
devoted to a gravel pit while approximately

129 acres were placed in the CRP program.
In 1999 Mr. Morehouse, then as the owner
of the property at issue, entered into a new
CRP contract with respect to the 129-acre
parcel. He personally managed his various
investments, including the property in South
Dakota.

Under the CRP contracts that Mr. More-
house entered with the USDA, he personally
assumed all obligations and responsibilities
of compliance. Mr. Morehouse agreed to
“maintain already established grass and le-
gumes cover for the life of the [CRP] contract,
establish perennial vegetative cover on land
temporarily removed from agricultural pro-
duction,...and engage in pest control and
pesticide management.” He also agreed, in
one of the CRP contracts, to “control pests
such as weeds, livestock, insects and disease,”
and to establish native grass vegetation. The
CRP contracts listed Mr. Morehouse as the
owner of the land and did not identify any
operator.

However, in a letter that Mr. Morehouse
sent to the county Farm Service Agency
(FSA), in addition to indicating that he would
“assume all obligations and responsibilities
of contractual compliance” under the CRP
contracts, he avowed that he would do so
through an independent contract with a
third party, whom he would hire to monitor
and supervise the CRP land.

To partially fulfill his obligations, Mr.
Morehouse purchased seeding materials
and had them shipped directly to his inde-
pendent contractor, who performed the
initial seed preparation and seeding. The in-
dependent contractor also then later plowed
some of the land, reseeding it with specified
grasses. As the Tax Court pointed out, the
independent contractor performed some of
Mr. Morehouse’s obligations, while Mr. More-
house provided the annual certifications that
the conservation plans were being properly
implemented pursuant to the CRP contracts.

Mr. Morehouse had limited involvement,
however, with the CRP lands. He visited the
properties several times each year and al-
lowed hunting to take place on some of the
properties, while he operated a gravel pit on
one of the properties.

Mr. Morehouse reported the CRP pay-
ments that he received as farm rental income

on his personal income tax returns. Unfortu-
nately for him, the IRS issued a notice of defi-
ciency, finding that he should have reported
the CRP payments as Schedule F income,
Profit or Loss from Farming. The IRS also de-
termined that the CRP payments constituted
self-employment income.

Self-Employment Income

Self-employment income is “the net earn-
ings from self-employment derived by an
individual* Net earnings from self-employ-
ment is “the gross income derived by an indi-
vidual from any trade or business carried on
by such individual...which are attributable
to such trade or business!”> As the taxpayer
argued, rentals from real estate are excluded
from self-employment income, unless “such
rentals are derived in the course of a trade or
business as a real estate dealer”®

However, the rental exception does “not
apply to any income derived by the owner...
if (A) such income is derived under an ar-
rangement between the owner or tenant
and another individual, which provides that
such other individual shall produce agricul-
tural...commodities ...on such land, and
that there shall be material participation by
the owner or tenant (as determined with-
out regard to any activities of an agent of
such owner or tenant) in the production or
management of the production..., and (B)
there is material participation by the owner
or tenant (as determined without regard to
any activities of an agent of such owner or
tenant) with respect to such agricultural ...
commodity!”’

Moreover, citing several cases, the court
found that “self-employment tax provisions
are construed broadly in favor of treating
income as earnings from self-employment.”
(Citation omitted.)

Trade or Business Test

The Service contended that Mr. More-
house “derived the CRP payments from his
trade or business of conducting an envi-
ronmentally friendly farming operation.” Mr.
Morehouse, of course, contended otherwise;
however, the court found that the burden of
proof was on Mr. Morehouse and that he was
required to rebut the Service’s presumption
that the payments constituted self-employ-
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mentincome.

The court’s analysis revolved around
whether there was a nexus between the
CRP payments and a trade or business actu-
ally carried on by Mr. Morehouse. The court
therefore analyzed whether Mr. Morehouse
“carried on a trade or business..., whether
personally or through an agent; and...if so
whether there was a nexus between the
trade or business conducted and the income
[Mr. Morehouse] received.”

To be deemed to constitute a trade or
business in which the taxpayer is involved,
the trade or business must be one in which
deductions are allowable under IRC Sec. 162.
As noted by the court, “the taxpayer must be
involved in the activity with continuity and
regularity, and the taxpayer's primary pur-
pose for engaging in the activity must be for
income or profit” (Citation omitted.)

In this case, the Tax Court noted, Mr.
Morehouse obligated himself to comply with
the CRP requirements. While he did not actu-
ally perform the planting and maintenance
work required, he hired an agent to do so.
Mr. Morehouse purchased materials for the
agent and periodically inspected the prop-
erties to ascertain whether the property was
being maintained in accordance with the
CRP requirements. The Tax Court thus found
that “[o]n these facts...[Mr. Morehouse] en-
gaged in the business of participating in the
CRP and managing his CRP properties with
the primary intent of making a profit.”

Mr. Morehouse, however, argued, uncon-
vincingly, that the physical labor involved to
maintain the properties was performed by a
contractor and should not be attributable to
him. The court, however, found this distinc-
tion to be irrelevant, noting that “for purpos-
es of section 1402 a taxpayer may conduct
his trade or business personally or through
an agent,’ citing Treas. Reg. sec. 1402(a)-2(b)
and Rev. Rul. 60-32, 1960-1 C.B. 23. Citing a
previous Tax Court Memorandum decision,
the court found that a “taxpayer who hires
another ‘to render the services necessary
to fulfill’ the taxpayer’s obligations under a
contract is nonetheless liable for self-em-
ployment tax with respect to the income the
taxpayer receives pursuant to that contract”
(Citation omitted.)

Mr. Morehouse’s argument that the per-
son he hired to perform the activities to
comply with the CRP requirements was an
independent contractor was of no avail. Con-
ceding that Mr. Morehouse did not perform
the physical work involved, the Tax Court

found that he directed the contractor, Mr.
Redlin, to perform the maintenance activities
required under the CRP contracts, retaining
the ability to direct and control Mr. Redlin, al-
though he did so from afar. (Interestingly, the
court does not address whether Mr. More-
house treated Mr. Redlin as an independent
contractor in terms of Redlin's compensa-
tion, or whether Mr. Morehouse should have
treated Mr. Redlin as an employee for pur-
poses of FICA and income tax withholding.)

The court found that it was sufficient
that Mr. Morehouse actively participated in
the CRP program, maintained his status as a
participant, and made decisions about how
to satisfy his legal obligations under the CRP
contracts.

Rental Payments &
Self-Employment Income

The Tax Court also cited favorably Trea-
sury Notice 2006-102 (noted above), which
found that CRP rental payments are includ-
able in net income from self-employment if
made to“an individual not otherwise actively
engaged in the trade or business of farming
who enrolls land in CRP and fulfills the CRP
contractual obligations by arranging for a
third party to perform the required activities.”
In other words, the Tax Court found, “[p]artic-
ipation in a CRP contract meets the criteria to
be atrade or business irrespective of whether
the participant performs the required activi-
ties personally or arranges for his obligations
to be satisfied by a third party.”’

Mr. Morehouse’s alternative argument
was that the CRP payments were “rentals
from real estate,’ excluded from the calcula-
tion of earnings from self-employment un-
der IRC Sec. 1402(a)(1). Citing a Sixth Circuit
Court of Appeals decision,® the court noted
that “rental payments constitute consider-
ation paid for either the use or occupancy
of property.” However, the court found, “the
USDA did not make the CRP payments in
exchange for the use of [Mr. Morehouse’s]
property.” Interestingly, the CRP statute and
applicable regulations, as well as the CRP
contracts, characterize the USDA payments
as “rental payments.” Nonetheless, the Sixth
Circuit found, this does not dictate that CRP
payments constitute “rentals from real es-
tate” under the IRC Sec. 1402(a)(1) exclusion.

Conclusion

Based on the thorough analysis of the Tax
Court in this case, it may be difficult if not
impossible for a recipient of CRP payments

8

to exclude such payments from self-employ-
mentincome. ll

Gary R. Gehlbach is a member of the ISBA
Trusts & Estates Section Council, practices with the
firm of Ehrmann Gehlbach Badger Lee & Consi-
dine, LLC and can be reached at gehlbach@egbilc.
com or at (815) 288-4949.

1. Morehouse v. Commissioner, 140 TC No. 16.

2.16 U.S.C.sec.3831(a).

3. One of the taxpayer’s arguments in this case
was that the CRP payments constituted “rent.” As
cited in footnote 5 of the opinion, under 16 U.S.C.
sec. 3833(2), the annual “rental” payment is de-
signed “to pay owners and operators for “(A) the
conversion of highly erodible cropland normally
diverted to the production of an agricultural com-
modity on a farm or ranch to a less intensive use;
and (B) the retirement of any cropland base and al-
lotment history that the owner or operator agrees
to retire permanently.’

4.IRC sec. 1402(b).

5. IRC sec. 1402(a) and Treas. Reg. sec.
1.1402(a)-1.

6.IRC sec. 1402(a)(1).

7.1RC sec. 1402(a)(1).

8. Wuebker v. Commissioner, 205 F3d at 903-
905.
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Practice tip—How to plan for digital assets

By Frank M. Greenfield

line has value and should be included

as a component of the estate plan-
ning process. Whether measured in terms of
dollars or in terms of sentimental value, the
fact remains that the significance of digitally
stored data may not be fully realized until af-
ter death.

The ability of an executor, trustee or fam-
ily member to gain access to a decedent’s
digital data stored online is dependent on
the privacy policies of companies such as
Google, Yahoo, and Microsoft, just to name
a few. Without log-in information, access
to a decedent’s digital account may require
a court order. Consider implementing the
language similar to the following which will
grant the executor or trustee the specific
power to gain access to online accounts:

Financial and personal data stored on-

I give to the [executor or trustee] the
unlimited power to obtain full and com-
plete access and control over the content
of all digital assets, data, domain names,
on-line storage accounts, web pages,
email accounts and software programs
which | own or in which | have an inter-

A tribute to Linscott R.

By Darrell E. Dies

est as licensee at the time of my death
(“Digital Property”). Without limiting the
generality of the foregoing, the execu-
tor/trustee shall have full and unrestrict-
ed rights and access to all Digital Prop-
erty notwithstanding the possible lack of
log-in information, i.e. user names and
passwords. No person or entity need
inquire beyond the terms of this instru-
ment in transferring Digital Property to
the [executor or trustee].

Sharing digital access information with
a trusted family member or just placing a
schedule of the information in a safe place
are options, as long as the information is kept
current. There are companies that will digi-
tally store passwords, user names and other
private information to be released upon
death to one or more individuals previously
identified by their customer. Illinois statutes
do not, at this time, provide for access and
recovery to digital assets, but that should
not preclude our clients from addressing the
question so that ultimately all digital assets
are available to the beneficiaries in an ef-
ficient manner and in accordance with the

Hanson, 1937-2013

decedent’s wishes. i

Frank M. Greenfield is a member of the
ISBA Trusts & Estates Section Council and can
be reached at fgreenfield@fmg-law.com or at
312.372.6543.
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espected Attorney, Linscott R. Han-
Rson, 75, passed away unexpectedly

on Wednesday, July 24, 2013 at St.
Anthony’s Hospital in Michigan City, IN. He
was born Oct. 4, 1937 in Evanston, IL, was a
former resident of Glenview, Mundelein and
Barrington, living in Green Oaks for the past
16 years.

Lin was a graduate of the University of
Michigan, both undergraduate and law
school (196l). He was a senior partner with
the firm DiMonte & Lizak, LLC in Park Ridge
and practiced in the areas of corporate law
and estate planning for over 50 years. Lin
was one of the drafters of both the Business
Corporation Act and Limited Liability Act. He
was a 20-year member and past chairman of
the Secretary of State’s Business Laws Advi-
sory Committee. He chaired the Committee

on Shareholders
Alternative Rem-
edies and the
lllinois State Bar
Association Sec-
tion on Business
Advice and Fi-
nancial Planning.

Lin had pub-
lished books on
corporation law
and limited liabil-
ity companies, and was a frequent lecturer
and author on family owned businesses,
estate planning and related topics. He co-
authored the IL Corporation System, the IL
Limited Liability System, the IL Forms System
and penned the law, Pet Trusts in IL. He was
a member of the Glenview New Church, and

9

was a proud brother and member of Delta
Kappa Epsilon Fraternity “DKE” and past pres-
ident and board member of the International
Rampant Lion Foundation.

Surviving are his wife Mary Cate Hanson
and their son Linscott Il, “Scott” Hanson.

Having personally worked with Lin on
several occasions and having considered
Lin a valuable mentor, | can tell you that he
was one of the finest gentlemen with class,
respect, humility and dignity that our pro-
fession has known. Lin set the bar high and
will truly be missed by me and the ISBA. My
heartfelt prayers and wishes go out to Lin's
family and friends. &

Darrell E. Dies is a member of the ISBA Trusts &
Estates Section Council, practices in Eureka, lllinois
and can be reached at dies@darrelldies.com.
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

September

Thursday, 9/5/13- Teleseminar—Gen-
eration Skipping Transfer Tax Planning. Pre-
sented by the lllinois State Bar Association.
12-1.

Monday, 9/9/13- Chicago, ISBA Chi-
cago Regional Office—ISBA Basic Skills Live
for Newly Admitted Attorneys. Complimen-
tary program presented by the Illinois State
Bar Association. 8:55-5:00.

Tuesday, 9/10/13- Teleseminar—
Choice of Entity for Real Estate. Presented by
the lllinois State Bar Association. 12-1.

Tuesday, 9/10/13 - Webinar—Intro to
Legal Research on Fastcase. Presented by the
lllinois State Bar Association — Complimenta-
ry to ISBA Members Only. 10:00 - 11:00 a.m.
CST.

Wednesday, 9/11/13- Chicago, ISBA
Chicago Regional Office—2013 Cyberlaw
Symposium. Presented by the ISBA Intellec-
tual Property Section. 8:45-5.

Wednesday, 9/11/13- Live Web-
cast—2013 Cyberlaw Symposium. Present-
ed by the ISBA Intellectual Property Section.
8:45-5.

Thursday, 9/12/13 - Webinar—Ad-
vanced Tips for Enhanced Legal Research on
Fastcase. Presented by the lllinois State Bar
Association — Complimentary to ISBA Mem-
bers Only. 10:00 - 11:00 a.m. CST.

Thursday, 9/12/13- Teleseminar—UCC 9:
Fixtures, Liens, Foreclosures and Remedies.
Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 9/12/13- Chicago, ISBA Re-
gional Office—Trial Practice Series: The Trial
of a Retaliation Case. Presented by the ISBA
Labor and Employment Section. 8:55-4:15.

Thursday, 9/12/13- Live Webcast—Trial
Practice Series: The Trial of a Retaliation Case.
Presented by the ISBA Labor and Employ-
ment Section. 8:55-4:15.

Monday, 9/16-Friday, 9/20/13 - Chica-
go, ISBA Regional Office—40 Hour Media-
tion/Arbitration Training. Presented by the
lllinois State Bar Association. 8:30-5:45 daily.

Tuesday, 9/17/13- Springfield, INB Con-
ference Center—Fracking in lllinois- Facts
and Myths Explained. Presented by the ISBA
Environmental Law Section; co-sponsored
by the ISBA Real Estate Law Section, the ISBA
General Practice, Solo & Small Firm Section,
and the ISBA Agricultural Law Section. 8:30-
5:00.

Tuesday, 9/17/13- Teleseminar—Trans-
actions Among Partners/ LLC Members and
Partnerships/LLCs- Major Tax Traps for the
Unwary. Presented by the lllinois State Bar
Association. 12-1.

Thursday, 9/19/13- Teleseminar—Es-
tate Planning to Reflect Religious and Philo-
sophical Beliefs. Presented by the lllinois
State Bar Association. 12-1.

Thursday, 9/19/13- Chicago, ISBA Re-
gional Office—Responding to Government
Investigations in Health Care. Presented by
the ISBA Health Care Section. 12:30-4:30pm.

Thursday, 9/19/13- Live Webcast—Re-
sponding to Government Investigations in
Health Care. Presented by the ISBA Health
Care Section. 12:30-4:30pm.

Friday, 9/20/13 - Peoria, Par.A.Dice Ho-
tel—DUI & Traffic Updates - Fall 2013. Pre-
sented by the ISBA Traffic Law Section. 8:30
am - 5:00 pm.

Tuesday, 9/24/13- Teleseminar—Up-
date on Advising Physician and Dental Prac-
tice, Part 1. Presented by the Illinois State Bar
Association. 12-1.

Tuesday, 9/24/13- Live Webcast—The
Role and Reach of Government's Indepen-
dent Inspectors General. Presented by the
Standing Committee on Government Law-
yers. 9:30-11:30.

Tuesday, 9/24/13- Chicago, ISBA Re-
gional Office—Staying out of Trouble:
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Avoiding Sexual Misconduct and Misman-
agement of Client Money. Presented by the
Attorney Registration and Disciplinary Com-
mission. 12:30-3:20.

Tuesday, 9/24/13- Live Webcast—Stay-
ing out of Trouble: Avoiding Sexual Miscon-
duct and Mismanagement of Client Money.
Presented by the Attorney Registration and
Disciplinary Commission. 12:30-3:20.

Wednesday, 9/25/13- Teleseminar—
Update on Advising Physician and Dental
Practice, Part 2. Presented by the Illinois State
Bar Association. 12-1.

Wednesday, 9/25/13 - Webinar—Intro-
duction to Boolean (Keyword) Search. Pre-
sented by the Illinois State Bar Association —
Complimentary to ISBA Members Only. 10:00
-11:00 a.m. CST.

Wednesday, 9/25/13- Friday, 9/27/13-
Chicago, ISBA Regional Office—Advanced
Mediation/Arbitration Training. Presented by
the Illinois State Bar Association.

Friday, 9/27/13- Collinsville, Gateway
Center—Social Security and SSI Disability
Law. Presented by the ISBA Standing Com-
mittee on Disability Law. All Day.

October

Thursday, 10/3/13/-Saturday, 10/5/13 -
Itasca, Westin Hotel—9th Annual Solo and
Small Firm Conference. Presented by the II-
linois State Bar Association. Thur 9-8:30; Fri
8:30-8:00; Sat 8:30-12:05.

Tuesday, 10/8/13 - Webinar—Intro to
Legal Research on Fastcase. Presented by the
lllinois State Bar Association — Complimen-
tary to ISBA Members Only. 3:00 - 4:00 p.m.
CST.

Tuesday, 10/8/13- Teleseminar—
Ground Leases: Structuring and Drafting
Issues. Presented by the Illinois State Bar As-
sociation. 12-1.

Thursday, 10/10/13-Friday, 10/11/13-
Galena, Eagle Ridge Resort and Spa—A
Child Custody Trial. Presented by the ISBA
Family Law Section. 8-5 both days. &
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A newly enhanced reference guide to the Illinois rules of evidence!

The lllinois Rules of Evidence:
A Color-Coded Guide

wntaining the Mew Rules, the Commiltee's General

THE ILLINOIS RULES OF EVIDENCE:
A COLOR-CODED GUIDE

Updated, enhanced edition of DiVito’s analysis
of Illinois evidence rules — the book the judges read!

This brand-new edition of Gino L. DiVito’s color-coded analysis of the Illinois Rules of
Evidence is updated through January 1, 2013. The new three-column format allows easy
comparison of the Illinois rules with both the new FRE (revised effective December 1) and
the pre-amendment version. DiVito, a former appellate justice, is a member of the Special
Supreme Court Committee on Illinois Evidence, the body that formulated the rules and
presented them to the Illinois Supreme Court.

Order the new guide at

http://www .isba.org/evidencebooks

or by calling Janice at 800-252-8908 v
st
(&

or by emailing Janice at jishmael@isba.org

THE ILLINOIS RULES OF EVIDENCE: A COLOR-CODED GUIDE linos has a history of

some pretty good lawyers.

$35 Member/$50 Non-Member (includes tax and shipping) We're out to keep it that way.




TRUSTS & ESTATES

[LLINOIS BAR CENTER
SPRINGFIELD, ILLINOIS 62701-1779

AUGUST 2013
VOL. 60 NO. 2

Non-Profit Org.
U.S. POSTAGE
PAID
Springfield, Il
Permit No. 820

y , A

W

MAKE THE MOST OF
YOUR ISBA MEMBERSHIP.

BROUGHT TO YOU BY ISBA MUTUAL INSURANCE COMPANY

FASTCLE s

MeetyourMCL E ‘r'equireﬁ;e‘n't‘fu;i; 'lil”‘:ﬁl‘fﬁuvera 2 year permd H
EARN 15 HOURS MCLE PER BAR YEAR

A

_BROUGHTTO YOU BY ISBA MUTUAL INSURANGE COMPANY

FREE

ONLINE LEGAL RESEARCH

>> Comprehensive 50-State & Federal Caselaw Datebase
NOW WITH MOBILE ACCESS

DAILY CASE DIGESTS & LEGAL NEWS

. E CI.I PS Covering the lllinois Supreme,
: = Appellate & Seventh Circuit Court. .

START YOUR WORKDAY IN THE KNOW. <@EEIISIXTIENS

@00 0000000000000 0000000000000000000 00 0

www.ISBA.org ILLINOIS STATE BAR ASSOCIATION

ILLINOIS STATE BAR ASSOCIATION

FREE to ISBA Members
2013

Inarketing Heswr Practice

Bl cinimais aTATE BAE ABSECIATEDS

2013
Witavke l‘l'lrlg Hewss Puacdice

Filled with Marketing Information
for ISBA Members
¢ FAQs on the Ethics of Lawyer Marketing
® Special Advertising Rates for ISBA Members
e Converting online visitors to your website into paying, offline clients

Call Nancy Vonnahmen
to request your copy today.
800-252-8908 ext. 1437




