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Illinois has finally joined the majority of juris-
dictions1 adopting an equitably modified ver-
sion of the “make whole” doctrine for subroga-

tion claims. The “Make-Whole” or “Made Whole” 
Doctrine” is an equitable principle that a third 
party insurance company claimant will not re-
ceive any of the proceeds from the settlement or 
adjudication of a claim, except to the extent that 
the settlement funds exceed the amount neces-
sary to fully compensate the insured for the loss 
suffered.2 Only after the injured party has been 
fully compensated for all the loss does the third 
party claimant receive payment from the settle-
ment or judgment. 

“Under the “make whole” rule of contract in-
terpretation, absent an agreement to the con-
trary, an insured who has settled with a third 

party tortfeasor is liable to an insurer-subrogee, 
which has discharged its obligation to pay ben-
efits in full, only for the excess received from the 
wrongdoer and the insurer over the actual loss 
after deducting costs and expenses. See 16 Mark 
S. Rhodes, Couch on Insurance Law, § 61:64 at pp. 
145-47 (2d rev. ed.1983)”3

Many courts, however, have allowed this 
default rule to be overridden by “a boilerplate 
subrogation clause.”4 Illinois courts have refused 
to follow this doctrine in the face of clear provi-
sions in insurance policies that the insurer is to 
be paid first. Gibson v. Country Mutual Insurance 
Co., 193 Ill.App.3d 87, 139 Ill.Dec. 700, 549 N.E.2d 
23 (1990). Thus, Gibson declined to follow the 

For those of us who represent corporations 
in Illinois trial courts, it has seemed custom-
ary that if a corporation wishes to litigate 

or defend a claim, that entity can only appear 
by counsel. In federal court, the rule of corporate 
representation by a lawyer is clear. A corporation 
may only appear in federal courts through a li-
censed attorney. Rowland v. California Men’s Col-
ony, 506 U.S. 194 (1993). That has been the rule 
for over 275 years. (Osborn v. Bank of the United 
States, 9 Wheat. 738 (1824)). 

Unless you are in a small claims trial court, the 
Illinois maxim as to corporate representation is 
ambiguous. (Downtown Disposal Services, Inc., 
v. City of Chicago, 407 Ill.App.3d 822, 347 Ill.Dec. 

895, 943 N.E.2d 185 (2011). (“Downtown”)
As to small claims cases, Illinois Supreme 

Court Rule 282(b) says:

Representation of Corporations. No 
corporation may appear as claimant, as-
signee, subrogee or counterclaimant in a 
small claims proceeding, unless represent-
ed by counsel. When the amount claimed 
does not exceed the jurisdictional for small 
claims, a corporation may defend as a de-
fendant any small claims proceeding in 
any court of this State through any officer, 
director, manager, department manager 
or supervisor of the corporation as though 
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made-whole doctrine that has been adopted 
by other jurisdictions.5

Illinois common law provides that when 
an insurance contract gives the insurer the 
right to subrogate to the extent of its pay-
ment, the contract will be enforced as writ-
ten, and the insurer will receive full subroga-
tion, even if the insured’s losses exceed the 
amount it recovers from the tortfeasor and 
the insurer, and the insured is thus not made 
whole.6

Illinois common law on this subject has 
been criticized in that by subrogation a third 
party is merely standing in the shoes of the 
injured person and where the third party is 
an insurer it has agreed to assume the risk of 
non-recovery, and has been paid for this by 
way of premiums.7

In this last legislative session the Illinois 
legislature modified this harsh position tak-
ing an equitable middle road approach to re-
ducing claims for subrogation or reimburse-
ment for claims that arise out of the payment 
of medical expenses (med pay subro claims) 
or other benefits (think lost income and dis-
ability coverage) against claims for personal 
injury or death. Under this middle of the road 
approach the subrogation interest of the 
insurer is neither paid first nor is it paid last 
but it is reduced proportionately where the 
recovery is diminished by either (1) compara-
tive fault and/or (2) uncollectibility of the full 
value of the claim due to limited liability in-
surance. 

[T]he subrogation claim or other 
right of reimbursement claim shall be 
diminished in the same proportion 
as the personal injury or death estate 
claimant’s recovery is diminished. (770 
ILCS 23/50(2) new). 

The new statute provides that after reduc-
ing the claims for either comparative fault 
and/or limited liability insurance the party 
asserting the subrogation claim or other 
right of reimbursement shall pay their pro 
rata share of attorney fees and costs of col-
lection codifying the “creation of the fund” 
doctrine. 

Retroactive Application
The new law contains an effective date 

of January 1, 2013, but does not state on its 
face whether it applies only to cases that 

are filed after that date. Initially the case of 
Boyd v. Madison Mutual Insurance Co.8 would 
seem to answer this issue. Boyd held9 that the 
statute10 requiring the insurer of an underin-
sured motorist to advance to the insured an 
amount equal to offer made by the tortfeasor 
in order for insurer to preserve its subroga-
tion rights could not be applied retroactively 
because it would deprive insurer of its vested 
contractual right of subrogation. 

Boyd considered the retroactive applica-
tion of a provision in the insurance code as 
opposed to the Code of Civil Procedure, and 
it was decided under the older vested rights 
analysis that is no longer applicable. The ret-
roactive application of many provisions of 
the Code of Civil Procedure has been previ-
ously considered.11 The current analysis for 
such cases requires the court to “first deter-
mine if the legislature expressed its intent 
relative to retroactivity.12 If the legislature’s 
intent is clear, we must give effect to that 
intent unless constitutional principles oth-
erwise prohibit the application.”13 Before 
Commonwealth Edison Co.14 courts followed 
the vested rights approach to retroactivity, 
under which legislative intent was largely 
ignored.15

Under Landgraf v. USI Film Products,16 
the United States Supreme Court explained 
that the issue in determining retroactivity 
is how the substantive rights of the respec-
tive parties—either the defendant’s right to 
procedural protections or the plaintiff’s right 
to redress from the alleged wrongs--will be 
affected.17 Thus, the question is not whether 
defendants’ substantive right exists or is im-
pacted. The question is whether the legisla-
ture’s act in changing those rights offends 
due process.18

In general, statutory amendments relat-
ing to substantive rights must be applied 
prospectively while amendments relating 
to procedures or remedies are applied ret-
roactively.19 The prospective application of 
statutes is favored because the retroactive 
application of new laws is usually consid-
ered unfair and notice or warning of the rule 
should be given in advance.20 The presump-
tion of prospective application is rebuttable, 
but only by the act itself, which either by 
express language or implication, clearly indi-
cates that the legislature intended a retroac-
tive application.21

The application of these principles as 
they respect subrogation claims or rights of 
reimbursement is difficult. Both subrogation 
claims and rights of reimbursement gener-
ally arise out of a contract22 that predates 
the payment of expenses (i.e., medical, dis-
ability, property damage, etc.). A distinction 
between whether a contract provides for 
“subrogation” as opposed to a “right of re-
imbursement”23 could be very important to 
any analysis, as a right of “reimbursement” 
does not arise until there is a fund to be re-
imbursed from. 

Using ordinary property rights analysis 
would indicate that the earliest any vested 
right to subrogation could exist is upon 
the payment of funds.24 However, because 
most subrogation claims arise in the context 
of personal injury claims, they cannot be 
viewed as an assignment of rights,25 because 
an assignment of personal injury claims is 
void as contrary to public policy.26

Therefore, a very strong argument can 
be made that the right to funds recovered 
only vests and accrues to a subrogated party 
at the time that the funds are received. Cer-
tainly where the claim for funds is expressly 
based upon a “right of reimbursement,” as 
opposed to a right of “subrogation,” the right 
to reimbursement does not vest until the 
funds are actually recovered.

What Claims Does the Statute Apply 
To?

The statute expressly excludes from the 
statutory “make whole” provisions, liens aris-
ing under the Workers’ Compensation Act, 
the Workers’ Occupational Diseases Acts, 
health care liens (including but not limited to 
liens of long-term care facilities, physicians, 
and hospitals), claims made to recoup unin-
sured payments, or underinsured payments 
under the insurance code. 

Does the law apply to ERISA and 
other claims based in federal law?

The statute might not apply to ERISA 
claims because those arise under federal 
law.27 However, it should also be noted that 
ERISA saves “any law of any State which regu-
lates insurance, banking, or securities.” 29 
U.S.C. § 1144(b)(2)(A).28 Where a state law 
“regulates insurance” within the meaning of § 
514(b)(2)(A), and therefore is not pre-empted 
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by § 514(a), the law applies to insurance con-
tracts purchased for plans subject to ERISA.29 
An ERISA “employee benefits plan” is not in-
surance and is therefore not subject to the 
savings clause.30 Therefore, the issue should 
turn on whether the plan is “self-insured” and 
therefore a benefit plan or if the plan is not 
self-insured.31

In Cutting v. Jerome Foods, Inc.,32 the Sev-
enth Circuit held that where an ERISA plan 
did not specifically accept or reject the “make 
whole” doctrine and the administrator of the 
plan had discretionary authority to inter-
pret language of the plan, the administrator 
could reasonably conclude that a subroga-
tion clause which refers to “all claims” against 
a third party to the extent of “any and all pay-
ments made” did not incorporate the “make 
whole” doctrine. Id. at 1298. 

The Eleventh Circuit33 and Ninth Circuit,34 

on the other hand, have applied the “make 
whole” doctrine to ERISA claims. Now that Il-
linois has adopted a statute on this subject 
the issue will most certainly again be ad-
dressed by the Seventh Circuit.

It is also to be seen whether the Patient 
Protection and Affordable Care Act (PPA-
CA)35 and the other related legislation36 will 
preempt state laws modifying subrogation 
clauses in private medical insurance con-
tracts.37

How the Statute Works
Unless the parties can agree, the court in 

which the personal injury or death claim was 
brought shall determine the amount of com-
parative fault and the full value of the claim. 

The statute does not indicate what type 
of evidence would be proper to present at a 
hearing regarding the value of the claim or 
the amount of contributory negligence, nor 
does it state whether the parties have a right 
to have a jury decide those issues. However, 
on this issue, guidance may be found in cas-
es under the attorney’s lien act where it has 
been held that there is no right to a jury trial 
at a lien adjudication hearing.38

There are no cases discussing the right 
to a jury trial under the Health Care Lien Act. 
The Health Care Lien Act provision on adju-
dication of liens (770 ILCS 23/30) is part of 
these amendments. The amendment added 
a provision specifying the manner of service 
on lien claimants. The remaining portion of 
the section leaves the law unchanged and 
states: “the circuit court shall adjudicate the 
rights of all interested parties and enforce 
their liens.” 

Given that such liens were unknown at 
common law,39 the language of the statute 
and the attorney lien decisions, it would 
seem that the right to a jury trial on these is-
sues does not exist.

The lien adjudication provision (770 ILCS 
23/30) now provides for the manner of ser-
vice necessary to obtain jurisdiction over the 
potential lien claimant providing: “A petition 
filed under this Section may be served upon 
the interested adverse parties by personal 
service, substitute service, or registered or 
certified mail.” This amendment clarifies the 
practice, which heretofore required the per-
sonal service of a summons.40

The concept of the statute is to reduce 
the subrogation interests by the percent-
age of both comparative negligence and/or 
the under-insured status of the defendant. 
For example if the defendant had $100,000 
of insurance coverage and the case settles 
for substantially less than the full coverage, 
say $60,000, the plaintiff could only seek a 
reduction in the subrogation claims by the 
percentage of the plaintiff’s fault causing 
the settlement to be $60,000 instead of its 
full value. This would not necessarily require 
proof of the “full value” if liability evidence is 
presented establishing that the plaintiff bore 
some responsibility for their injuries. Strange 
as it may seem, this puts the plaintiff in a po-
sition where he or she is trying to show that 
they were partially at fault in the incident 
causing their injuries. 

If the case settles for the full policy limits 
of the defendant the plaintiff can seek a re-
duction in the subrogation interest by show-
ing that his claim was worth more than the 
policy limits. In this situation using the same 
insurance policy coverage of $100,000 and 
a settlement of $100,000 the plaintiff could 
potentially show that her claim was worth 
$5,000,000 and therefore she received only 
2% of the full value of the claim and there-
fore the subrogation interest should be re-
duced to 2% of its full value. 

Under these facts it does not seem that 
the plaintiff would obtain additional benefit 
by asserting that the settlement amount also 
contemplated “comparative fault” unless the 
$5 million figure was already discounted for 
“comparative fault.” To do otherwise would 
be to engage in a “double counting”. The idea 
is that one is made whole, not more than 
whole.

Lacking a verdict in which (1) the liened 
amounts are separately itemized,41 and the 
full value of the claim and (2) any compara-
tive fault adjudicated or (3) an agreement by 
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the lien claimant and the injured plaintiff, an 
evidentiary hearing will be necessary. 

Where the adjudication proceeding con-
sists of a hearing de novo, a full presentation 
of all of the evidence could potentially be 
required. The amount that the subrogated 
insurer paid for the medical bills is usually 
less than the full value of those bills.42 There-
fore, one of the issues in the “full value” of 
the claim is the actual value of the medical 
services. 

One has to wonder how many lien claim-
ants are prepared to hire life care planners, 
vocational experts, economists, etc., to chal-
lenge the full value of the claims, or recon-
struction experts etc, safety engineers, etc. 
for comparative fault issues. Certainly the 
lien would have to be large for such an un-
dertaking to be financially advisable. 

Likewise, the lien claimants are unlikely to 
know the facts supporting liability or com-
parative fault. The statute does not define 
who carries the burden of establishing the 
comparative fault. As the plaintiff is the party 
seeking the benefit of reducing the propor-
tionate share of the subrogation interest via 
“comparative fault” the general rules of proof 
would place the burden of persuasion and 
proof on the plaintiff. 

If the burden of proving comparative fault 
is on the plaintiff, it places the plaintiff in a 
reversal of the roles they undertook to ob-
tain the settlement. In a de novo hearing, the 
plaintiff would be trying to show that they 
were as much at fault as possible. 

In Illinois actions where the statutory 
modified comparative fault rule43 applies, 
the most that should ever be attributed to 
“comparative fault” in a lien adjudication 
hearing is 50% because there would be no 
recovery if the plaintiff were more than 50% 
at fault.44 Certainly any negotiated expres-
sion of “comparative fault” in the settlement 
would only be binding on the plaintiff and 
not on lien claimants who were not part of 
that settlement fault apportionment process. 
Therefore it does not serve a settling plaintiff 
to define in advance the percentage of com-
parative fault in the settlement letters or the 
final agreement as that would set the upper 
limit of their fault. However, it would make 
sense to acknowledge that the settlement 
figure decided upon is a compromise con-
templating the plaintiff’s comparative fault. 

The same logic would apply to placing a 
“full value” on the claim. When a demand is 
presented to the at fault party it might be 
wise to include language expressing that the 
demand contemplates the plaintiff’s com-

parative fault without specifying the per-
centage.

Other things to consider
Another factor that may arise in the con-

text of malpractice verdicts (not settlements) 
is the interplay between this new statute and 
the Civil Practice Act provision eliminating 
the collateral source rule (735 ILCS 5/2-1205). 
The companion statute intending to modify 
the collateral source doctrine in all other tort 
actions (735 ILCS 5/2-1205.1) will not come 
into play because it is unconstitutional.45 

It is conceivable that a medical malprac-
tice defendant could be successful in reduc-
ing a verdict based upon the provisions of 
735 ILCS 5/2-1205 preventing the plaintiff 
from recovering “full value” of the claim and 
thereby reducing the interests of the subro-
gated parties to their subrogation claims. It 
will be interesting to watch the dynamic that 
will result pitting the insurance and medical 
industries against each other as this plays out 
in the courts.

In most ordinary cases with limited subro-
gation claims, it would be in the best interest 
of all parties to reach an agreement rather 
than to engage in full discovery and proceed 
to an evidentiary hearing to establish the 
“full value” of the claim and the plaintiff’s 
“comparative fault.” 

Given the narrow scope of the statute 
excluding Workers Compensation, Occu-
pational Diseases Acts, uninsured and un-
derinsured auto coverage, and health care 
liens coupled with the view of the Seventh 
Circuit with respect to ERISA and the “make 
whole” doctrine,46 the application of this 
statute for the most part will be limited to 
automobile and premises medical payment 
coverage subrogation claims. In these cases 
the amount of the medical payments made 
is usually relatively small in contrast to the 
potential reduction making the costs of a 
full evidentiary hearing unattractive to all 
parties. There will be some cases to be sure 
where private health insurance will claim 
subrogation interests in the recovery and it is 
conceivable that the size of those claims will 
merit full-blown hearings.

Conclusion
Plaintiff’s attorneys and their clients will 

welcome this statutory change as an ad-
vancement of justice in tort recoveries for 
injured persons. For years plaintiffs’ attorneys 
have found it very difficult to convince their 
clients to accept settlements where the bulk 
of the settlement is going back to insurance 

companies or other third parties. At least 
where the primary claims are for medical pay-
ments from insurers, this statute should assist 
in getting those cases resolved without the 
necessity of a trial against the at fault party. 

Unfortunately the scope of the legisla-
tion does not reach health care provider 
liens, self-funded ERISA plans, or Medicare 
and Medicaid reimbursement claims. Those 
types of claims are likely to prevent fair and 
reasonable settlement of claims without 
some type of equitable reduction in their 
claims for reimbursement due to compara-
tive fault or the judgment proof status of the 
at fault party.

The additional burden of potentially liti-
gating these claims on a case that has already 
settled may require the plaintiff’s counsel to 
engage in additional work without addition-
al compensation.47 It is yet to be seen how 
much additional burden if any will be placed 
upon the court system in conducting full evi-
dentiary hearings to adjudicate these claims 
versus the number of suits that were previ-
ously forced to trial because the subrogation 
claims would not be subject to reduction for 
comparative fault or the fact that the defen-
dant was underinsured. ■
__________
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part of the judgment were paid for by insurance 
and that the insurance did not have a right of sub-
rogation. In DeCastris v. Gutta, 237 Ill.App.3d 168, 
604 N.E.2d 359 (2nd Dist. 1992), for a reduction 
in a medical malpractice judgment for collateral 
source payments (under Ill.Rev.Stat.1983, ch. 110, 
par. 2-1205), where the defendant doctor failed to 
show that the bills were not subject to subroga-
tion and where the lost wages which had already 
been reimbursed were not presented at trial, no 

reduction of the judgment could occur. See also 
First Springfield Bank and Trust v. Galman, 299 Ill.
App.3d 751, 702 N.E.2d 1002 (4th Dist. 1998).
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percentage for the amount of reduction in the 
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such corporation were appearing in 
its proper person. For the purposes of 
this rule, the term “officer” means the 
president, vice-president, registered 
agent or other person vested with the 
responsibility of managing the affairs 
of the corporation.

This rule is unmistakable. It says in cases of 
less than $10,000, a corporation may appear 
through an officer or a person responsible 
for managing the affairs of a corporation in 
order to defend an action. 

So what happens in other types of civil liti-
gation where the amount in controversy ex-
ceeds $10,000, is an ordinance violation or a 
law case? The answer is muddied by conflict-
ing precedent. (Compare, Siakapere v. City of 
Chicago, 374 Ill.App.3d 1079, 872 N.E.2d 495 
(1st Dist. 2007) (“Siakapere”) with Moushon v. 
Moushon, 147 Ill.App.3d 140, 497 N.E.2d 820 
(3rd Dist. 1986) [corporate President repre-
sentation by non-lawyer permitted]. 

Because of the omnipresence of admin-
istrative courts in lieu of many traditional 
circuit court venues, the issue is becoming 
more commonplace. Can a corporation ap-
pear without a lawyer at an unemployment 
hearing? Yes. Can a corporation appear with-
out a lawyer at a county or municipal zoning 
hearing? Yes. How about a tax appeal hear-
ing or in an immigration case? Probably, if 
that tribunal’s administrative rules permit it.

Downtown is a reflection of the trend 
where a corporation engages in litigation 
without counsel at an administrative hearing. 
There, Downtown, a corporation, appeared 
by an individual who was not a lawyer in an 
administrative hearing to contest certain de-
fault judgments entered by the administra-
tive law judge for failure to comply with mu-
nicipal ordinances. A fine of $1,500 plus costs 
was entered against Downtown. 

Downtown, by its officer, Van Tholen, a 
non-attorney, moved to set aside the judg-
ments alleging improper notice. The admin-
istrative law judge denied the motion to set 
aside the defaults. Van Tholen then filed pro 
se complaints seeking administrative review 
in the circuit court. 

The municipality moved to dismiss the 
complaints, arguing Van Tholen could not 
represent the corporation since he was not 
an attorney. The City asserted that a corpo-
ration could only appear by an attorney at 
all legal proceedings, including the filing 
of pleadings with the court. And, because 
Downtown had filed its complaint for ad-
ministrative review through Van Tholen, that 
complaint should be treated as null and void, 
even though Downtown was later repre-
sented by an attorney. The latter principle is 
called the “nullity rule.” See, Santiago v. E.W. 
Bliss Co., 2012 IL 111,792 (Aug. 9, 2012)

By the time the matter was called for 
hearing, Downtown had hired a lawyer who 
asked to amend Downtown’s administrative 
complaints. Its attorney also moved to dis-
miss the original ordinance violation com-
plaints since they were signed for the City by 
a non-attorney and the City was also a corpo-
ration, albeit a municipal one. The trial court 
granted the City’s motion to dismiss and de-
nied Downtown’s motion to dismiss.

On appeal, Justice Lavin, writing for the 
court, acknowledged that a different First 
District panel agreed with the dismissal of 
an administrative complaint involving an 
ordinance fine appeal in exactly the same 
circumstances, finding the complaints filed 
by a non-lawyer for a corporation he owned 
were “void ab initio.” (Siakapere, supra.) Jus-
tice Lavin was unpersuaded by Siakapere’s 
analysis of the nullity rule.

First, the court looked at Ford Motor Credit 

Co. v. Sperry, 214 Ill.2d 371 (2005), (“Ford Mo-
tor”) to determine whether Van Tholen’s fil-
ings of the administrative review complaints 
were void. In Ford Motor, the issues were 
whether Ford properly obtained a judgment 
for attorney’s fees against Sperry, where the 
attorney who represented Ford had let her 
law firm’s registration with the Supreme 
Court lapse (S.Ct. R. 721(c)), and whether, 
because she was not registered to practice 
law, the trial court was without authority to 
award her and her client attorney’s fees. 

The Supreme Court in Ford Motor said 
the requirement of a lawyer’s registration as 
a professional corporation was a regulation 
that permitted lawyers to organize their law 
firms as corporations if they chose to do so 
upon payment of a fee to the Supreme Court. 
The court held this was not the unauthorized 
practice of law, and stated:

… When unlicensed individuals en-
gage in the practice of law, the public 
is at risk of harm. In contrast, when a 
law firm fails to comply with the regis-
tration requirement in our rule 721(c), 
it is the noncomplying firm that is 
harmed, not the public. … This reality 
further underscores that the registra-
tion requirement in Rule 721(c) was 
not enacted to safeguard the public 
welfare but to benefit those law firms 
seeking the tax and limited liability ad-
vantages of incorporation…

In reversing the appellate and trial courts, 
the Supreme Court in Ford Motor declined to 
enforce the nullity rule. 

The Downtown appellate panel also dis-
cussed Applebaum v. Rush University Medical 
Center, 231 Ill.2d 429 (2008). The issue in Ap-
plebaum was whether a lawyer who was on 
inactive status, could file a pro se complaint 
for wrongful death on behalf of an estate (his 

Does a corporation need a lawyer in state court?

Continued from page 1
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father’s estate) and not run afoul of the nul-
lity rule. Again, the Applebaum court held, 
even though the attorney who filed the com-
plaint had not complied with Supreme Court 
Rule 756 to be in an “active” status, he was 
not engaged in the unauthorized practice 
of law. Too, the Supreme Court opined the 
purpose behind Rule 756 was not to protect 
the public from unlicensed or incompetent 
individuals but the rule was an administra-
tive one to collect fees based on an attorney’s 
registration status.

It has long been the common law in Il-
linois that a complaint drafted by a non-at-
torney for a corporation results in the unau-
thorized practice of law. And because such 
representation is unauthorized, the pleading 
is given no efficacy and is a nullity. Housing 
Authority of Cook v. Tonsul, 115 Ill.App.3d 739 
(1st Dist. 1983). See also, Edwards v. City of 
Henry, 385 Ill.App.3d 1026 (3rd Dist. 2008). 

Contrary precedent exists where the 
nullity rule has been ignored but generally 
these opinions have occurred with respect 
to individuals who are trained as lawyers 
and sought to represent a family member or 
family estate (Applebaum v. Rush University 
Medical Center, 231 Ill.2d 429 (2008) (“Apple-
baum”); or were unknowingly represented 
by an unlicensed attorney (Janiczek v. Do-
ver Management Co., 134 Ill.App.3d 543 (1st 
Dist. 1985)). But see Pratt-Holdampf v. Trinity 
Medical Center, 338 Ill.App.3d 1079 (3rd Dist. 
2003), where a non-attorney plaintiff was al-
lowed to file a medical negligence complaint 
for wrongful death.

The Downtown appellate tribunal re-
versed the trial court’s application of the nul-
lity rule. This is because Van Tholen was told 
by the administrative law judge he could 
appeal, and how to file the appeal, and Von 
Tholen did exactly what the administrative 
law judge told him and what he apparently 
thought he had the right to do. Finally, the 
court concluded the City suffered no preju-
dice from what Van Tholen did and showed 
no reason why the purposes of imposing the 
nullity rule were implicated by Van Tholen’s 
conduct. 

Until reviewing the First District opinion 
in Downtown, the Supreme Court had really 
never addressed the unauthorized practice 
of law by corporate officers, although in dic-
ta, it appeared to have approved of it. (See, 
Bolton v. Progressive Insurance Co., 44 Ill.2d 
392 (1970)). 

Our Supreme Court has now weighed 
in on the nullity rule, affirming the appel-
late court. Downtown Disposal Services, Inc., 

vs. The City of Chicago, 2012 IL 112,040, 2012 
WL 5359269 (2012). In a 4 to 3 decision with 
a vigorous dissent from Justice Karmeier, the 
Downtown majority concluded that actions 
by a non-attorney on behalf of a corporation 
are curable defects that permit a corpora-
tion a reasonable time to obtain counsel and 
make necessary amendments to pleadings 
which would otherwise be null and void. 
What constitutes the unauthorized practice 
of law now seems to be a discretionary deci-
sion, the parameters of which are not evident.

To get that result, Justice Burke relied on a 
Federal court case, In re: IFC Credit Corp., 663 
F.3d 315 (7th Cir.2011), (“IFC”) to conclude a 
corporation does not need a lawyer to repre-
sent it in a state trial court proceeding. 

IFC, however, has little to do with state 
trial court litigation involving the nullity rule. 
It pertains to precepts applicable in bank-
ruptcy tribunals, (Bankruptcy Rule 9011(a) 
to be exact), which allow the omission of a 
signature, perhaps the signature of a lawyer, 
to be “corrected promptly.” 

In IFC, the corporation voluntarily de-
clared bankruptcy based on the signature of 
its president. That faux pas was rectified a day 
later by a lawyer who amended the corpora-
tion’s bankruptcy petition. The issue present-
ed to the Seventh Circuit Court of Appeals in 
IFC was not whether the original filing was 
a nullity, but whether the federal court had 
subject matter jurisdiction to entertain the 
case. As the 7th Circuit said, “We must meet 
the jurisdictional argument head on.” In re: 
IFC Credit Corp., 663 F.3d 315 (7th Cir.2011). 

The 7th Circuit, relying on Bankruptcy Rule 
9011(a), saw no impediment to exercising 
federal jurisdiction. 

Bankruptcy rules, however, have noth-
ing to do with the nullity rule in Illinois. Al-
though the latter might be discretionary 
where an inactive attorney (Applebaum) or 
an unregistered lawyer (Ford Motor) appears, 
in Downtown, no lawyer appeared until after 
the original decision had been entered in the 
administrative tribunal. 

It is hard to understand how our Supreme 
Court can permit the unauthorized practice 
of law by a person untrained in the law to 
represent a corporation. Van Tholen was nei-
ther an unlicensed attorney, an unregistered 
one, or a lawyer who had been disbarred. The 
Downtown majority opinion makes the rule 
prohibiting non-lawyers from representing 
corporations an exception that engulfs the 
rule against it. 

In our circuit courts, an epidemic exists. 
Mortgage foreclosures, evictions and collec-

tion actions are rampant. Our citizens seek 
help from a variety of sources: self-help, in-
dividuals who are untrained in the law, nota-
ries, as well as sovereign citizens. The nullity 
rule exists to protect litigants against the er-
rors of those untrained in the law, and those 
with unethical or illegal designs, as well as 
protect the court in the administration of jus-
tice. Janiczek, 134 Ill.App.3d at 546. 

In an effort to promote integrity in judicial 
proceedings, the majority opinion in Down-
town seems to underestimate what is occur-
ring in our circuit courts. Merely because an 
administrative law judge told a layperson, 
Mr. Van Tholen, that he could appeal a default 
judgment does not make that statement a 
fact. Our Supreme Court has recognized for 
over 170 years that no person is permitted to 
commence an action in an Illinois state court 
on behalf of another unless s/he is an attor-
ney. Robb v. Smith, 4 Ill. 46 (1841). 

The nullity rule protects those who need 
it most. (Downtown, Karmeier dissenting, 
(2012 IL 112,040, sl. op., pp. 11-13.) It pro-
hibits non-lawyers from practicing law. It 
has nothing to do with subject matter juris-
diction in a federal bankruptcy court. It ad-
dresses whether, as a matter of public policy, 
Illinois trial courts should allow non-lawyers 
to appear or defend complaints they are un-
qualified to perform. (See, Chicago Bar Asso-
ciation v. Quinlan & Tyson, 34 Ill.2d 116, 122-
123 (1966))

With units of local governments’ endless 
love affair with administrative tribunals, is-
sues like those presented in Downtown are 
likely to recur. This is because these tribunals 
make their own rules, which may or may not 
comply or be in conflict with Supreme Court 
Rules or those enacted by the legislature. 
For example, in Adair Architects, Inc., v. Brug-
geman, 346 Ill.App.3d 523 (3rd Dist. 2004) 
(“Adair”), a legislative enactment which per-
mitted a corporation to prosecute a small 
claims complaint was held unconstitutional 
because it contravened Supreme Court Rule 
282(b). 

The majority opinion in Downtown dilutes 
the nullity rule when it permits non-attorney 
representation of corporations in administra-
tive tribunals. Like the opinion in Santiago 
v. E.W. Bliss, supra, where filing a complaint 
with a false name was not a nullity, practic-
ing attorneys may wonder if the nullity rule 
survives. In cases other than small claims, our 
Supreme Court has provided us with a deci-
sion that makes corporate representation by 
a non-attorney in our state’s trial courts a per-
mitted activity. ■
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Introduction

In its recent decision, Lawlor v. North Ameri-
can Corporation of Illinois, 2012 IL 112530, 
the Illinois Supreme Court offered guid-

ance on three developing areas of Illinois 
law: the tort of intrusion upon seclusion as 
a recognizable cause of action; principal and 
agent liability; and further guidance with 
respect to the appropriateness of punitive 
damages. For the first time, the Illinois Su-
preme Court expressly recognized the tort 
of intrusion upon seclusion as an actionable 
claim in Illinois. The Court further held that 
defendant’s hiring of a private investigator 
to obtain the phone records of defendant’s 
ex-employee without her permission, in the 
course of investigating her possible violation 
of a non-compete agreement, was sufficient 
to support this claim. The court also found 
that, because there was no evidence that 
the offending conduct was part of any inten-
tional or premeditated scheme to harm the 
employee, the highest supportable punitive 
damages award was equal to the compensa-
tory damages award by the jury, or $65,000.

Factual background
Kathleen Lawlor brought an action in the 

Circuit Court of Cook County alleging the tort 
of invasion of privacy by intrusion upon se-
clusion against her former employer, North 
American Corporation of Illinois (North 
American). She alleged and presented tes-
timony that North American, through its 
corporate attorney, hired a private investi-
gative firm (“Probe”) to investigate Lawlor’s 
suspected violation of a non-competition 
agreement by providing confidential corpo-
rate sales information to North American’s 
competitor while she was still North Ameri-
can’s employee. North American then filed 
a counterclaim against Lawlor for breach of 
fiduciary duty of loyalty. 

At trial, the defendant’s corporate attor-
ney, Greenblatt, testified that he retained 
Probe to investigate the possible violation 
of Lawlor’s non-competition agreement but 
did not discuss with Probe any of the inves-
tigative techniques that Probe would use 

in order to investigate this potential breach 
of duty. Greenblatt testified that he did not 
know whether Probe obtained Lawlor’s 
phone records. Probe’s president testified 
that Probe did, in fact, have contact with a 
corporate representative of North American 
in which they discussed the identity of own-
ers of phone numbers on phone records that 
Probe had obtained.

The jury answered several special inter-
rogatories in its verdict. The jury found that 
Discover, another investigative entity hired 
by Probe, had obtained information about 
Lawlor’s telephone calls without her autho-
rization on a pretextual basis by calling Plain-
tiff’s telephone carriers and pretending to 
be her. The jury further found that (i)  Probe 
knew that Discover had engaged in this 
pretexting conduct; (ii) Probe was acting as 
North American’s agent when it received the 
information from Discover; (iii) Discover was 
acting as Probe’s agent when it engaged in 
pretexting; (iv) Probe was acting within its 
scope of authority granted by North Ameri-
can; and (v) North American knew that Dis-
cover had obtained the information about 
Lawlor’s phone calls without her authoriza-
tion. The jury returned a verdict in Lawlor’s 
favor and awarded her $65,000 in compen-
satory damages and $1.75 million in punitive 
damages. 

The trial court subsequently entered 
judgment separately against Lawlor on 
North American’s breach of fiduciary claim, 
finding that Lawlor breached her duty of loy-
alty by disclosing confidential business infor-
mation to a competitor and by attempting to 
steer business from North American to the 
competitor. The trial court, despite disputed 
testimony at trial on the issue of whether or 
not such activity took place, awarded North 
American $78,781 in compensatory dam-
ages and $551,467 in punitive damages. 

After a post-trial motion requesting 
remittur, the trial court reduced the puni-
tive damages award in favor of Lawlor and 
against North American from $1.75 million 
to $650,000. The trial court denied Lawlor’s 
post-trial motion seeking relief from the trial 

court’s judgment on North American’s coun-
ter-claim.

Both parties appealed. The appellate 
court affirmed the judgment on the intru-
sion claim and reinstated the jury’s $1.75 
million punitive damages award, conclud-
ing that Lawlor effectively proved that Probe 
was acting as North American’s agent when 
Probe obtained information about her tele-
phone calls. The appellate court also re-
versed the judgment for North American on 
its counter-claim after concluding that it was 
based upon an unproven assertion that Law-
lor attempted to steer business from North 
American to the competitor. 

The Tort of Intrusion upon  
Seclusion is recognized

Recognizing that it had not previously ex-
pressly addressed whether the tort of intru-
sion upon seclusion is actionable in Illinois, 
the Illinois Supreme Court turned to Section 
652(B) of the Restatement (Second) of Torts, 
which provides as follows: 

One who intentionally intrudes, 
physically or otherwise, upon the soli-
tude or seclusion of another or his pri-
vate affairs or concerns, is subject to 
liability to the other for invasion of his 
privacy, if the intrusion would be high-
ly offensive to a reasonable person.

Restatement (Second) of Torts §652(B) 
(1977).

The court cited specifically to subsection 
B of the comment to the Restatement, which 
provides examples of forms of investigation 
or examination into private concerns that 
may be actionable, such as by opening pri-
vate or personal mail, searching a person’s 
safe or wallet, examining a person’s bank 
account, or compelling a person by a forged 
court order to permit an inspection of his 
personal documents. The court indicated 
that by its decision, Illinois was now joining 
the vast majority of other jurisdictions that 
have recognized the tort of intrusion upon 
seclusion.

Lawlor v. North American Corporation of Illinois: The Illinois  
Supreme Court recognizes the Tort of Intrusion upon Seclusion 
and speaks again on punitive damages
By Richard L. Turner, Jr., Sycamore, Illinois
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An agency relationship is  
recognized

North American argued in the Supreme 
Court that even though there might be a 
sufficient basis to conclude that the actions 
of the investigators constituted an intrusion 
or prying into Plaintiff’s seclusion, there was 
no evidence to establish an agency relation-
ship between North American and Probe or 
Discover such that North American could be 
liable for their conduct . 

The majority held that, when considering 
all of the evidence and all reasonable infer-
ences in a light most favorable to Lawlor, the 
jury’s determination that Probe was acting 
within its scope of authority as North Ameri-
can’s agent was not against the manifest 
weight of the evidence. The jury could rea-
sonably infer that North American was aware 
that Lawlor’s phone records were not publi-
cally available, and that by requesting such 
records from Probe and providing Probe’s 
president with Lawlor’s personal informa-
tion, North American was setting into mo-
tion a process by which investigators would 
pose as Lawlor to obtain the material. The 
specific contact between Probe’s president, 
DiLuigi, and Dolan, a vice-president of North 
American, with respect to Lawlor’s phone re-
cords was a key source of interaction in the 
court’s opinion. 

The jury’s finding that the investigators 
were acting as agents of North American 
was not against the manifest weight of the 
evidence because the opposite result was 
not clearly evident and the jury’s finding was 
neither unreasonable nor arbitrary and was 
reasonably based on the evidence submitted 
at trial. The Supreme Court found that the 
appellate court correctly held that the trial 
court did not abuse its discretion in denying 
North American’s motion for a new trial. 

Thus, the Court found that there was suf-
ficient evidence for the jury to have found an 
agency relationship, even though the Court 
recognized that there was “no direct evidence 
that North American knew how the phone 
records were acquired by investigators.”1

Punitive damages
The court held that punitive damages 

may be awarded against a principal because 
of an act by an agent, and sufficient evidence 
was proffered here for the jury to conclude 
that North American authorized the manner 
in which the investigators obtained Law-
lor’s telephone records. Citing its prior deci-
sion in Slovinski v. Elliot, 237 Ill.2d 51 (2010), 
the court found North American’s conduct 

to be on the low end of the scale for puni-
tive damages, far below those cases involv-
ing a defendant’s deliberate intent to harm 
another, and warranting an award of puni-
tive damages no higher than the award of 
compensatory damages. The test set out by 
Slovinski was adopted by the court in Lawlor 
and affirmed as applicable even though the 
egregious conduct was not directly commit-
ted by the principal but committed by the 
principal’s agent. This test required that the 
tortious conduct evince either a high degree 
of moral culpability, i.e., fraud, actual malice, 
deliberate violence or oppression, or that the 
defendant acted willfully or with such gross 
negligence as to indicate a wanton disregard 
of the right of others.

North American’s counterclaim
Finally, the majority agreed with the ap-

pellate court below that the record was en-
tirely devoid of evidence to support the trial 
court’s judgment in favor of North American 
with respect to Lawlor’s alleged breach of fi-
duciary duty. The trial court’s judgment was 
based solely on an unproven assertion that 
Lawlor unsuccessfully attempted to steer 
MapQuest business from North American 
to one of its competitors while still working 
at North American and, therefore, the trial 
court’s judgment in favor of North American 
on its counter-claim was against the manifest 
weight of the evidence.

Chief Justice Kilbride’s dissent
In a lengthy dissent, Chief Justice Kilbride 

joined with the majority in all but one issue. 
He felt that the majority failed to apply the 
highly deferential standard of review and 
could not agree with the majority that the 
trial court abused its discretion in remit-
ting the jury’s punitive damages award to 
$650,000. The Chief Justice argued that the 
majority improperly focused only on the 
character of the defendant’s act and the na-
ture and extent of the harm to the plaintiff 
in determining the propriety of the punitive 
damages award. He noted that, in addition 
to those considerations, punitive damages 
also serve to punish the offender and deter 
that party and others from committing simi-
lar acts of wrongdoing in the future. Given 
those additional considerations, and North 
American’s financial strength, he was un-
able to conclude that the punitive damages 
award on remittur by the trial court was a 
clear abuse of the trial court’s discretion. The 
Chief Justice questioned the deterrent value 
of a $65,000 punitive damages award against 

a company with a net worth 77 times greater 
than the $650,000 punitive damages award 
set by the trial court.

As he had previously indicated in his dis-
sent in Slovinski, Chief Justice Kilbride stated 
that a highly deferential standard of review 
should be applied when considering an 
award of punitive damages. He felt that the 
majority only paid “lip service” to the stan-
dard, but instead substituted its own judg-
ment for that of the trial court.

The import of the case with respect 
to employer/employee  
relationships

In light of the Lawlor decision, employers 
may be held liable on an agency theory for 
acts of third parties traditionally considered 
independent contractors (such as attorneys 
or investigators) where there might appear 
to be a close nexus between those third-
party activities and some concern or motive 
on the part of the employer. This is particu-
larly true where there is evidence that the 
employer’s high-level executives knew of the 
third party’s conduct. 

In such an instance, punitive damages 
may be assessed against the employer if that 
conduct is determined to evince a “high de-
gree of moral culpability,” as previously de-
fined in Slovinski and reaffirmed in Lawlor.2

Just as important, Illinois now formally 
recognizes the tort of intrusion upon seclu-
sion as described in §652(B) of the Second 
Restatement of Torts. Activities such as open-
ing private and personal mail, searching a 
person’s safe or wallet, examining his/her 
bank account, or using a pretext to obtain 
telephone records might all give rise to this 
claim. ■
__________

1. Id. at ¶ 46.
2. Id. at ¶ 58.
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Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

February
Friday, 2/1/13- Bloomington, Holiday 

Inn and Suites—Hot Topics in Agriculture 
Law- 2013. Presented by the ISBA Agricul-
tural Law Committee. All Day.

Friday, 2/1/13- Chicago, ISBA Chicago 
Regional Office—Illinois Sentencing- Statu-
tory and Case Law. Presented by the ISBA 
Criminal Justice Section. All day.

Friday, 2/1/13- Teleseminar—Indepen-
dent Contractor Agreements. Presented by 
the Illinois State Bar Association. 12-1.

Friday, 2/8/13- Teleseminar—Liquidity 
Planning in Estates and Trusts. Presented by 
the Illinois State Bar Association. 12-1.

Monday, 2/11/13 Teleseminar—Asset 
Purchase Deals- Securing Value & Limiting Li-
ability, Part 1. Presented by the Illinois State 
Bar Association. 12-1.

Tuesday, 2/12/13- Teleseminar—Asset 
Purchase Deals- Securing Value & Limiting Li-
ability, Part 2. Presented by the Illinois State 
Bar Association. 12-1.

Tuesday, 2/12/13- Chicago, ISBA Chi-
cago Regional Office—Fred Lane’s ISBA 
Trial Technique Institute- Spring 2013 (18 
sessions). Presented by the ISBA. Tuesdays 
5:15-6:45pm

Wednesday, 2/13/13- Live Studio Web-
cast—Hot Topic – Changes to the Employ-
ment Eligibility Verification Form I-9: Is your 
business client in compliance? Presented by 
the ISBA International & Immigration Law 
Section Council. 12:30 PM – 2:30 PM.

Friday, 2/15/13- Bloomington, Holiday 
Inn and Suites—Guardianship Boot Camp. 
Presented by the ISBA Trust and Estates Sec-
tion. All Day.

Monday, 2/18-Friday, 2/22/13-  Graf-
ton, Pere Marquette Lodge—40 Hour Me-
diation/Arbitration Training. Presented by 
the Illinois State Bar Association. 8:30-5:45 
daily.

Monday, 2/18/13- Chicago, James R. 
Thompson Center- Auditorium—Ad-
vanced Workers’ Compensation 2013. Pre-
sented by the Workers’ Compensation Law 
Section. 9-4.

Monday, 2/18/13- Fairview Heights, 
Four Points Sheraton—Advanced Workers’ 
Compensation 2013. Presented by the Work-
ers’ Compensation Law Section. 9-4.

Tuesday, 2/19/13- Teleseminar—S Corp 
Business Planning & Stockholder Agree-
ments, Part 1. Presented by the Illinois State 
Bar Association. 12-1.

Wednesday, 2/20/13- Teleseminar—
S Corp Business Planning & Stockholder 
Agreements, Part 2. Presented by the Illinois 
State Bar Association. 12-1.

Friday, 2/22/13- Chicago, ISBA Chicago 
Regional Office—Guardianship Boot Camp. 
Presented by the ISBA Trust and Estates Sec-
tion. All Day.

Tuesday, 2/26/13- Teleseminar—Real 
Estate Negotiating & Documenting Com-
mercial Real Estate Loans, Part 1. Presented 
by the Illinois State Bar Association. 12-1.

Wednesday, 2/27/13- Teleseminar—
Real Estate Negotiating & Documenting 
Commercial Real Estate Loans, Part 2. Pre-
sented by the Illinois State Bar Association. 
12-1.

Wednesday, 2/27/13- Chicago, ISBA 
Chicago Regional Office—America Invents 
Act- Part 1: Protecting Innovation in a First 
to File System. Presented by the Illinois State 
Bar Association. AM Program.

Wednesday, 2/27/13- Live Webcast—
American Invents Act- Part 1: Protecting In-
novation in a First to File System. Presented 
by the ISBA Intellectual Property Section. AM 
Program.

Thursday, 2/28/13- East Peoria, Par-
A-Dice Hotel—Child Custody Litigation: 
Techniques for Trying a Custody Case from 
Rehearsal to Closing. Presented by the ISBA 

Family Law Section. 8:30-5:00.

Thursday, 2/28/13- Chicago, ISBA Chi-
cago Regional Office—Legal Issues a New 
Lawyer Should Know: Traffic, Estate Planning 
and Law Office Management Basics. Pre-
sented by the ISBA Young Lawyers Division. 
12-5:00.

March
Thursday, 3/7-Friday, 3/8/13- Chicago, 

Kent College of Law—ISBA 12th Annual En-
vironmental Law Conference. Presented by 
the ISBA Environmental Law Section. 9-4:45 
with reception from 4:45-6; 8:45-1:15.

Friday, 3/8/13- Quincy, Quincy Country 
Club—General Practice Update 2013: Quin-
cy Regional Event. Presented by the ISBA 
General Practice Section. 8:15-5:00.

Thursday, 3/14/13- Chicago, ISBA Re-
gional Office—Litigating, Defending, and 
Preventing Employment Discrimination Cas-
es: Practice Updates and Tips for the Illinois 
Human Rights Act. Presented by the ISBA Hu-
man Rights Section. 9-4.

Thursday, 3/14/13- LIVE Webcast—Liti-
gating, Defending, and Preventing Employ-
ment Discrimination Cases: Practice Updates 
and Tips for the Illinois Human Rights Act. 
Presented by the ISBA Human Rights Sec-
tion. 9-4.

Wednesday, 3/20/13- Chicago, ISBA 
Chicago Regional Office—Wednesday, 
3/20/13- Live WEBCAST. America Invents Act- 
Part 2: Protecting Innovation in a First to File 
System. Presented by the Illinois State Bar As-
sociation. AM Program.

April
Thursday, 4/4-Friday, 4/5/13- New Or-

leans, Hyatt French Quarter—Family Law 
New Orleans. Presented by the ISBA Family 
Law Section. 12:50-6:30; 9:30-5.

Friday, 4/5/13- Chicago, ISBA Regional 
Office—Privacy & Security: Online Market-
ing, Data Breach Update, Enforcement Ac-
tions, COPPA Revisions and Other Hot Top-
ics. Presented by the ISBA Antitrust & Unfair 
Competition Council. Half day AM. ■
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