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Options for the client in trouble with real
estate: Forbearance to bankruptcy and

everything in between
By Erica Crohn Minchella

merica is rebuilding. | don't mean that in
Acliché politician-speak sense, | mean we

are literally putting the fundamental piec-
es of our economy back in place, beginning with
the unprecedented imbalances and volatility in
the Real Estate market. As we work on a case-by-
case basis to give troubled homeowners options
for stability, we Real Estate attorneys are at the
helm of a nationwide restructuring.

We're expected to look at the big picture for
our clients, and because of our knowledge of
how individual elements of the system func-
tion on the whole; we are the primary source
of guidance for distressed homeowners as they
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make decisions. HUD counselors will only dis-
cuss modifications, Real Estate Brokers will only
discuss short sales, and lenders will only provide
information that is in their best interest.

Even within the law, attorneys concentrate
in certain disciplines: if you are a bankruptcy at-
torney, and that is the way you earn your living,
you may tend to provide advice biased toward
the filing of a bankruptcy proceeding. If you are
a real estate attorney, you might feel more com-
fortable helping your client through a short sale.
This Article is intended to explore all options and

Continued on page 2

o recent disciplinary cases share a num-
I ber of interesting features, though one
arose in the Chicago area and one down-
state in Lincoln. In both cases, a Review Board
Report was filed on September 2, 2011 and the
lllinois Supreme Court entered its final order on
November 22, 2011. One member of the Review
Board was common to both cases. Both Review
Boards recommended censure as the appropri-
ate discipline and both Supreme Court orders
imposed the recommended discipline.

The two cases involved lawyers who prepared
last wills and testaments for clients involving gifts
to the lawyer or to the lawyer’s wife. In each case,
the lawyer was charged with a violation of Rule
1.8(c) and Rule 1.7(b) of the Rules of Professional
Conduct and other violations. In re: Leonard Ma-

son, M.R. 24927 (November 22, 2011), Commis-

sion No. 09 CH 115. In re: Andrew Warren Peters,
M.R. 24928 (November 22, 2011), Commission
No. 09-SH 43.!

In each case, the lawyer had known the client :
and the client’s family for a number of decades. :
In each case, the relationship between members  :
of the two families was quite close. In both cases, :

the original gifts contained in the wills prepared
by the two lawyers were nominal, but increased

in size over the years as later versions of the wills :

were prepared. In both cases, the Review Board

Report was careful to point out that the lawyer
did not overreach the attorney-client relation- :

ship.

Continued on page 6

The newsletter of the lllinois State Bar Association’s Section on Real Estate Law

INSIDE

Options for the client

in trouble with real

estate: Forbearance

to bankruptcy and
everything in between.... 1

Real estate ethics

COFNEK ¢evvvverennnnnnnnns 1
Upcoming CLE
programs ........coeeee.e 7

IF YOU'RE GETTING
THIS NEWSLETTER
BY POSTAL MAIL
AND WOULD
PREFER ELECTRONIC
DELIVERY, JUST
SEND AN E-MAIL TO
ANN BOUCHER AT

. ABOUCHER@ISBA.ORG



REAL PROPERTY | February 2012, Vol. 57, No. 7

Options for the client in trouble with real estate: Forbearance to bankruptcy and everything in between

Continued from page 1

suggest how each client’s unique situation
ought to dictate the course of action, not the
preference of the advisor.

A competent real estate attorney evalu-
ates each client’s circumstances in light of
various interests and perspectives and offers
sound advice. But with so many factors and
circumstances, how do we ensure we firmly
grasp the specific needs of each client?

It's something I'm asked regularly. How
do | discover what | need to know about
a client? I've spent years developing a nu-
anced understanding of how the real estate
business functions, but with the many vari-
ables of each case, it can be challenging to
determine the best course of action. That's
why | try to employ a systematic approach
to evaluating a client’s best interest, a model
that consistently guarantees | have the infor-
mation needed to make recommendations.

What questions should we ask to ensure
we know the needs of our clients? A com-

plete understanding of clients’ best interest
demands we consider both the practical and
the emotional, since all of these factors play
a role in determining the best outcome for a
distressed homeowner.

Here are some questions to consider:

«  Whatis the value of the house?

« When was the loan taken out? (Loans in
1999 were documented very differently —
and better — than loans made in 2006)

- What s the structure of the debt?

« Interestrate

« Term

+  Number of liens

+ Other liens against the property
«  What is the amount of the debt?

+ How far “underwater” are they? Does it
make sense to keep the property if there
is no value?

« What s the attachment to the home?

«  Kidsin school?
+ Someone in the home disabled or dy-

ing?

+ Attachment to neighborhood?

+ Is the attachment valid - i.e. does it
make sense in the real world

What time frames would help the hom-

eowner solve their problems?

+ Kids graduating?

+ Party dying?

« Accumulate cash to solve financial
problems?

+ Desire to relocate?

Who is the lender?

« Lenders vary in their cooperation
by huge degrees. Knowing who the
lender is will help you determine what
strategies will be the most effective.
Bank of America, for instance, has im-
proved many of its programs for loss
mitigation. Some smaller servicers
don’t have a clue—or the staff to re-
solve a problem if they did have a clue.

Answering these questions should lead to
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a thorough grasp of the context of your cli-
ent’s financial problems. But determining the
best course of action is a two-step process,
the second of which is evaluating the range
of possible legal options in light of the fac-
tors at play.

Legal options offer different kinds of re-
lief, and as attorneys it’s our role to know the
strengths and weaknesses of each. Let me
give some examples:

1. Clients who have young children at home
can more easily relocate and rebuild cred-
it.

2. Clients who have teenagers in high
school may need a solution to leave them
in their homes until graduation naturally
separates their child from their friends.

3. lllness or imminent death may create a
situation where you would want the client
to stay in the home for a period of time.

4. Single clients might have an easier time
making a transition than a family.

5. Older clients with debt, but equity, might
explore the possibility of a reverse mort-
gage.

6. Younger clients can rebuild credit more
easily than older clients.

7. Clients with property values that are
underwater, but who have other assets
or cash may be better off negotiating a
modification of their mortgage and seek-
ing a principal reduction. They might also
need to consider how they hold their as-
sets and whether it gives them the flex-
ibility and protection they need.

So with the importance of context in
mind, here’s an overview of the many options
Real Estate attorneys can offer distressed ho-
meowners.

Forbearance

When a borrower went delinquent on
their mortgage back in the “old days,’ the
lender would occasionally agree to a forbear-
ance agreement. The borrower would be al-
lowed to catch up on missed payments with-
out threat of foreclosure over a structured,
set period of time.

Today, forbearance is usually only an op-
tion for older loans for two reasons: (1) Older
loans generally imply that there is equity in
the property. If the arrearage is due to a sin-
gle incident, e.g., medical emergency, family
emergency, fire where insurance helped pay
for repairs, then there is no reason to modify
the loan payments, but only a need to catch
up the missed payments; (2) older loans are

generally not ones that are adjusting to un-
feasible amounts, so again, a modification is
not realistic. Lenders will consider if the mort-
gage “makes sense’ They take into consider-
ation the balance owed, the interest rate,
whether or not there are only a few missed
payments or if there was a single event that
caused the default that will not occur again
and if there’s a steady cash flow that will al-
low for the payment.

Forbearance can be a realistic option if
the homeowner comes to you early enough
(ha!) or in cases where the payments are not
delinquent but taxes have fallen into arrears.

Modification

A modification is a change in the interest
rate, payment terms, loan length, and/or a
reduction in principal from the original con-
tract between the lender and the borrower.

Because of the sheer magnitude in the
number of people under water, loan modi-
fications have become somewhat of a pop-
phenom in this post-crisis era. It is my opinion
is that a loan should be modified only when
itis critical to keep the house. Otherwise, you
are subjecting the client to a loan that will
never get paid down, will never build equity,
and will leave them open to future failure or
the need to negotiate a short sale. | refer to
this as “renting from the bank”.

Although some people have been suc-
cessful in negotiating a principal reduction
for clients, | personally find it impossible to
sit on the phone with the lenders to push
through a modification and have therefore
eliminated that part of my practice. Be aware
that the IFDPR has ruled that anyone negoti-
ating loan modifications must be a licensed
loan originator. Lawyers are exempt from
that ruling, but their staff are not. It is the at-
torney who must be on the phone with the
lender.

Deed in Lieu of Foreclosure

A Deed in Lieu (DIL) is a situation where
the lender will accept a Quit Claim Deed to
the property in exchange for a release of all
liability and the agreement not to foreclose
against the property.

| hesitate to use the deed in lieu because
it's only slightly less damaging to the hom-
eowner's credit than a foreclosure. Regard-
less, it is still preferable to a completed fore-
closure.

I'll go this route when foreclosure is immi-
nent, the lender has rejected every short sale
option | have proposed, and the owner has

3

REAL PROPERTY

Published at least four times per year.

Annual subscription rate for ISBA
members: $20.

To subscribe, visit www.isba.org
orcall 217-525-1760

OFFICE
lllinois Bar Center
424 S. Second Street
Springfield, IL 62701
Phones: 217-525-1760 OR 800-252-8908

www.isba.org

EDITOR
Adam B. Whiteman
118 N. CLinton St.,
Ste. 17
Chicago, IL 60661

ASSOCIATE EDITOR
Michael J. Rooney
1419 Majestic Hills Blvd.
Spicewood, TX 78669

MANAGING EDITOR/PRODUCTION
Katie Underwood
kunderwood@isba.org

REAL ESTATE LAW SECTION COUNCIL
Michael L. English, Chair
Ralph J. Schumann, Vice Chair
Joel L. Chupack, Secretary
Margery Newman, Ex-Officio

Greg C. Anderson Erica C. Minchella
William W. Austin Ted M. Niemann
Steven B. Bashaw John G. O’'Brien
Roberta C. Conwell Tracie R. Porter
Kenneth E. Davies Terry S. Prillaman, Jr.
Robert J. Duffin Robert F. Russell
Richard M. Guerard George L. Schoenbeck, Il
Leslie A. Hairston Donald P. Shriver
Elmer C. Hawkins Bruno W. Tabis
Nancy Hyzer Jack H.Tibbetts
Myles L. Jacobs Christopher M. Tietz
Samuel H. Levine Peter Tsantilis
Jeffrey G. Liss Phillip R.Van Ness
Bryan P.Lynch Emily R. Vivian
Junko Minami Adam B. Whiteman

Mary M. Grant, Staff Liaison

Disclaimer: This newsletter is for subscribers’ per-
sonal use only; redistribution is prohibited. Copyright
lllinois State Bar Association. Statements or expressions
of opinion appearing herein are those of the authors
and not necessarily those of the Association or Editors,
and likewise the publication of any advertisement is not
to be construed as an endorsement of the product or
service offered unless it is specifically stated in the ad
that there is such approval or endorsement.

Articles are prepared as an educational service to
members of ISBA. They should not be relied upon as a
substitute for individual legal research.

The articles in this newsletter are not intended to be
used and may not be relied on for penalty avoidance.

Postmaster: Please send address changes to the
lllinois State Bar Association, 424 S. 2nd St., Sprindfield,
1L 62701-1779.




REAL PROPERTY | February 2012, Vol. 57, No. 7

ISBA Mutual - More Than A Definition

Held In Common - ISBA Mutual Insurance is structured without
shareholders and is entirely owned and governed by its
policyholders.

For Each Other - By serving our owners and leadership, we serve
our clients. The client’s best interest is in our best interest
because we are one and the same.

Shared - Every insurance company shares risk with its insured,
but we share our policyholders’ goals and have returned $9.7
million in dividends to our policyholder ownership since 2000.

ISBA Mutual Insurance has been exclusively serving
lllinois lawyers and law firms since 1988.

ISBA Mutual was formed twenty-three years ago through the efforts of lllinois
lawyers banding together to help one another by establishing our own insurance
company. Our company has grown to be one of the most significant providers of
malpractice insurance for lawyers in lllinois.

We specialize in professional liability insurance written specifically and exclusively
for the needs of lllincis attormeys. It's our only business.

&»3/SBA MUTUAL

I NS URANMNTCE COMPANY

Strength | Commitment | Dedication

It's our relationship with yog

Professional
Liability Insurance

Newly Licensed
Attorney Program

Risk Management

Surety Bonds

Rated “A” Excellent by
A.M. Best

Endorsed by lllinois State
Bar Association

Over $9.7 Million in
Policyholder Dividends
Since 2000

ISBA Mutual

Insurance Company
223 West Ohio Street
Chicago, IL 60654

(800) 473-4722
www.ishamutual.com




February 2012, Vol. 57, No. 7 | REAL PROPERTY

no interest in keeping the property.

Cautionary Tale: | once represented a par-
ty that had invested in a condo. They thought
they were getting the property from the
bank after a foreclosure. They were, instead,
getting the property from the bank after the
bank got a DIL. The outstanding condo asso-
ciation dues were almost as high as the value
of the property. If you are representing an in-
vestor buying REO (Real Estate Owned by the
Bank), confirm how the lender obtained title.

DIL of foreclosure is only an option if there
are no subordinate creditors (e.g., won't work
where the property is a Condo where there is
association debt). Only a completed foreclo-
sure process will foreclose out subordinate
liens.

Short Sale

A short sale is the sale of the real estate
where the lender and lien holders agree to
take less than what is owed and release their
lien. In the best-case-scenario for this option,
the lender also agrees to release the claim.
Be aware: the release of claim is not always a
given with a short sale.

While this isn't always the ideal option
(only the broker and lawyer get compen-
sated), it is useful for preserving the owner’s
credit and typically can lead to a release of
the liability.

Foreclosure Defense

If the foreclosure is filed while you are
waiting for another solution, make sure you
look at the loan documentation. This will be
critical as you analyze the client’s best inter-
est.

There are defenses to foreclosures and
there are times when you need to project
what will happen in a foreclosure case to best
advise the client to sell, give a DIL, or fight.

Sometimes, the best solution for a ho-
meowner is to just hang on as long as pos-
sible. The foreclosure process can take a
long time. It allows them to put aside funds
or live on the limited funds they have for as
long as possible. Sometimes they just need
to get kids through a school year. A client’s
individual circumstances are an important
consideration.

Other times the loan documentation is a
mess and there are legitimate defenses be-
cause the lender is not entitled to maintain
a foreclosure against the property. For in-
stance, sometimes, lenders file suit before the
assignment of the mortgage and note have
taken place; sometimes the party bringing

the suit is a Trust that closed the acceptance
of new mortgages before the mortgage be-
longing to your client was transferred to the
Trust; sometimes the lender attempting to
foreclosure was not registered with the State
of lllinois and has no right to proceed at all.
These are legitimate defenses that could pre-
vent the Plaintiff from going to judgment.

Worth considering: If the mortgage is
not legitimate, aren’t you still left with the
debt? How do you get rid of the debt? You
can't go bankrupt on it if you have a house
with no lien on it. (What if the client went
bankrupt before the foreclosure was filed or
proceeded very far). You have to consider the
consequences of your success defending a
foreclosure case.

Negotiated Settlement with
Subordinate Lien Holders

Sometimes the only, or best, solution is
to negotiate with the lien holders. Realize
there can be judgment lienholders in addi-
tion to mortgage holders. You must consider
whether the client has a second mortgage,
condo association or judgment or tax lien
creditors. They will have to figure into nego-
tiations for a short sale and will prevent the
lender from being able to accepta DIL.

Some second lien holders are now suing
on the Note, realizing that it is unlikely that
they will see any equity in the properties that
they have liens against. Citi, Harris and Brid-
geview have all sued clients | represent.

| attempt to settle these by offering a
lump sum payment. My strategy is to remind
the creditor that if my client files a chapter 13,
their lien can be stripped out. | try to get my
client to come up with the funds equal to the
amount the creditor would get in a chapter
13 over time, as a lump sum—reduced based
on the present value of money.

[ have settled a case based on the fact that
there simply wasn't any other money to get
other than the amount | was offering. | al-
lowed the case to go to judgment and then
made the same offer | had made before judg-
ment, advising the creditor that | was willing
to put my client through a citation to discov-
er assets. Interestingly enough, | was never
asked to produce a single document.

Chapter 13 Lien Stripping

Chapter 13 Bankruptcy is the only law
that allows a mortgage—only a subordi-
nate mortgage—to be “stripped down” to
the equivalent of the current value in the
property and be paid a percentage of the

5

balance of the debt—depending on what
they would get in a Chapter 7 bankruptcy.
The Debtor then has to pay a percentage of
that value, based on the manner in which
their plan is proposed (e.g., they would pay
amount of the value of the property against
which the lien remains—if no value remains,
then they would pay 10 percent). The catch is
this only works if the debt doesn’t exceed the
ceiling in Chapter 13s for secured and unse-
cured debts and the Debtors could not have
already gotten a Chapter 7 discharge.

Chapter 7 Bankruptcy

The biggest advantage of Chapter 7 is
that it discharges or wipes out most debt.
Discharging charge card debt, for instance,
may make the mortgage payment afford-
able or may show a lender from whom they
are seeking a modification that they can now
afford the payments if modified.

But this can also create a problem if the
Debtor wants to do a modification because
if they “reaffirm” the debt (agree to pay ac-
cording to the terms to which they originally
agreed), then they have agreed to continue
on with the same mortgage and will remain
liable for the mortgage if the lender ultimate-
ly forecloses.

Chapter 11

A Chapter 11 is a reorganization for debt-
ors whose debts exceed the debt limits al-
lowed in a Chapter 13. This can be used for
investors with numerous or larger properties,
or ones with commercial properties.

I use Chapter 11 for single asset investors
or other real estate investors who are in over
their heads. Generally, the plan is to allow the
orderly liquidation of the real estate instead
of the forced liquidation the bank is requiring
to get the highest possible value and limit
personal liability. Chapter 11 is also a reason-
able option if there is a property worth sav-
ing and it would just take some time to cure
payments.

Chapter 11 as a Defense to
Appointment of a Receiver

Chapter 11 is also a defense to a mo-
tion for the appointment of a Receiver in a
foreclosure proceeding. Under this type of
bankruptcy, the Debtor is the “Debtor in Pos-
session,” which is the equivalent of being the
“Trustee!” Unless the Debtor in Possession is
engaged in criminal or fraudulent activity,
there is no basis for appointing a Trustee,
so the Debtor remains in the position of the
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Trustee and continues to manage the prop-
erty itself

In bankruptcy, if it is determined that the
Debtor is mismanaging the property, a Chap-
ter 11 Trustee can be appointed and that in-
dividual can ask that a party be brought in
as a Receiver to manage the property. But if
it appears that the Debtor is managing the
property properly, the court will not allow an
appointment of a Receiver.

If a Receiver had been in place for more
than 120 days before the chapter 11 is filed,
it is likely they will be allowed to remain in
place (provided that they are managing the
property properly).

There are also two other defenses to ap-
pointment of a Receiver. The first is when
refinancing is imminent (i.e. days away), the
second is when itis not likely that the Plaintiff
can prevail on its complaint.

Tax Implications

It's imperative to consider the tax implica-
tions when evaluating the merits of Chapter
11 for your client. The forgiveness of debt
does not always allow for the forgiveness of
tax debt. Right now, IRS Rules do not allow
for the imposition of a tax obligation for the
forgiveness of debt from a short sale, foreclo-
sure, DIL on personal residences when the
funds were used for the purchase or rehabili-
tation of the property.

There is also no forgiveness [imposition?]
of debt tax obligation if the client is insolvent
at the time of the debt forgiveness. “Insol-

Real estate ethics corner
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vency” can mean different things to different
investors, so make sure to consult your tax
professional.

If the forgiveness of debt does not fall into
those categories, then a DIL or short sale may
create a tax obligation. You must consider
whether it is better to have a tax obligation
on 1/3 of the debt forgiven or have the en-
tire deficiency still owed. On the other hand,
consider timing. Will the deficiency cause
the Defendant to need to file a bankruptcy?
They would be better discharging the defi-
ciency of the debt than having a tax liability
for debt forgiveness, since the taxes won't be
dischargeable until three years after they are
assessed and returns are filed.

Some Advice for Clients Purchasing
REOs

For clients purchasing REQOs, there are
a few simple but important steps that will
ensure a smooth process. First, check the
docket or the court file to determine that the
defendant has been properly served and if
the defendant submitted to jurisdiction and
defended.

If not, you should assess whether a De-
fendant could return later to claim an inter-
est in the property. Review the title closely to
see what is not being insured against. Also,
you should check real estate tax bills to as-
sure that there are no lingering past bills that
aren’t showing up—(did a previous tax pur-
chaser keep paying bills going forward so it
doesn't appear that the taxes are in default?)

Next, determine if there was a deed by
foreclosure or was it a Deed in Lieu. If a DIL,
you must do your own due diligence, as there
can be claims against the property of which
the lender may not be aware - e.g. condo as-
sessments. The class of property (Single Fam-
ily Home or Condo) could have implications
as well. Is there a Homeowners’ Association
that could make a claim for arrears or special
assessments?

Also, be wary of lenders making unrea-
sonable demands given the condition of the
property. Make sure your client is making a
good business decision—not an emotional
one. Sometimes the excitement of finding a
“good deal” can blind buyers to the potential
complications that could make it a horrible
one. | usually insist my client gets an inflation
endorsement to their title insurance policy
and if they are going to do any repairs, a con-
struction endorsement as well.

If you are not versed in all of the areas
of law that you need to advise a property
owner with a distressed property, locate
practitioners in your area who are versed in
the area in which you are weak. It will pro-
vide an opportunity for cross-referrals and
will allow you to become conversant in areas
previously unfamiliar to you. Just make sure
that you are looking at all the possible op-
tions for your client. Your clients ability to re-
habilitate financially and possibly save their
property will be dependent on your being
multi-dimensional in your approach to their
problems. B

Itis also interesting to note the reaction of
the two lawyers. Mr. Mason, who received a
bequest in a specific dollar amount, reduced
his gift when it became clear medical and
other expenses had reduced the size of the
estate of the client, jeopardizing other be-
quests. In the case of Mr. Peters, the bequest
was to his wife, who renounced any inter-
est in the estate when the professional mis-
conduct issues first arose. These responses
can be contrasted dramatically with those
of many lawyers who, even after have been
found to have violated ethical rules by a
Hearing Board and a Review Board continue
to deny any ethical lapses whatsoever.

Each case, however, also provides an in-
dividual lesson for practicing attorneys. The
Mason case compares the former version of
Rule 1.8(c) with the new Rule effective as of
January 1, 2010. The former Rule 1.8(c) pro-
vided: “A lawyer shall not prepare an instru-
ment giving the lawyer or a person related to
the lawyer as parent, child sibling or spouse
any substantial gift from a client, including
a testamentary gift, except where the client
is related to the donee! The former Rule was
applicable at the time Mr. Mason prepared a
will which gave Mr. Mason a specific amount
of money.

The Review Board Report points out that

6

Rule 1.8(c) was amended and the current ver-
sion now provides: “A lawyer shall not solicit
any substantial gift from a client, including a
testamentary gift, or prepare on behalf of a
client an instrument giving the lawyer or a
person related to the lawyer any substantial
gift unless the lawyer or other recipient of
the gift is related to the client. For purposes
of this paragraph, related persons include a
spouse, child, grandchild, parent, grandpar-
ent or other relative or individual with whom
the lawyer or the client maintains a close,
familial relationship.’ The Review Board cited
cases from Pennsylvania and South Caro-
lina, and an Advisory Opinion of the Indiana
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Commission of Judicial Qualifications for the
proposition that a close, familial relationship
is not necessarily a biological one.2

The Review Board Report in the Peters
matter also points out that it is not always
necessarily true that a violation of Rule 1.8(c)
involves a violation of former Rule 1.7(b).
The Administrator had argued that a lawyer
could not violate Rule 1.8(c) without also
violating Rule 1.7(b), but the Review Board
pointed out a case where the Administra-
tor charged a violation of Rule 1.8(c) but not
a violation of Rule 1.7(b). The Review Board
also pointed out that Mr. Peters testified to
counseling the client about the conflict of
interest, pointing out that other beneficiaries
might raise the issue later, and found that
the client had consented and that the lawyer
had properly concluded the representation
would not be adversely affected.

The Review Board Report did not dis-
cuss the provisions of the new Rule 1.7, but
it would seem the changes to Rule 1.7 do
not require a different result.> Although the

new Rule 1.7 is reorganized and reworded,
it seems to permit the same result as was
reached in Peters.

Both cases, however, are cautionary tales
for practitioners involved in preparing wills
or other instruments providing for “substan-
tial” gifts to themselves or to family mem-
bers. Yes, some clients will insist, even after
the lawyer provides admonishment and
counseling, encouraging the client to seek
independent legal advice. If so, the careful
practitioner might want to read carefully
the entire Review Board Report in Peters and
have a couple of well-respected judges inter-
view the client—just in case. &

1.This case was previously before the Supreme
Court on a petition for discipline on consent with
both sides recommending censure, but the Court
denied the petition and remanded for a hearing.

2. It should also be noted that in both Mason
and Peters there was extensive testimony con-
cerning the closeness of the longstanding rela-
tionship between the families of the lawyers and
their clients.

3.”RULE 1.7 Conflict of Interest: Current Clients

Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

Except as provided in paragraph (b),
a lawyer shall not represent a client if the
representation involves a concurrent con-
flict of interest. A concurrent conflict of in-
terest exists if:

+ The representation of one client will be direct-
ly adverse to another client; or

+ There is a significant risk that the representa-
tion of one or more clients will be materially
limited by the lawyer’s responsibilities to an-
other client, a former client or a third person pr
by a personal interest of the lawyer.
Notwithstanding the existence of a concurrent
conflict of interest under paragraph (a), a law-
yer may represent a client if:

The lawyer reasonably believes that the lawyer
will be able to provide competent and diligent
representation to each affected client;

The representation is not prohibited by law;

+ The representation does not involve the asser-
tion of a claim by one client against another
client represented by the lawyer in the same
litigation or other proceeding before a tribu-
nal; and
Each affected client gives informed consent”

Michael J. Rooney © December 2, 2011 All
Rights Reserved

March

Thursday, 3/1/12- Chicago, ISBA Chi-
cago Regional Office—eTechnology in the
Courthouse: Present and Future. Presented
by the ISBA Bench and Bar Section. 1:30-4:45.

Thursday, 3/1/12- Live Webcast—
eTechnology in the Courthouse: Present and
Future. Presented by the ISBA Bench and Bar
Section. 1:30-4:45.

Friday, 3/2/12- Chicago, ISBA Chicago
Regional Office—Legal Trends for Non-Te-
chies: Topics, Trends, and Tips to Help Your
Practice. Presented by the ISBA Committee
on Legal Technology. 9-4:30.

Monday, 3/5/12- Chicago- ISBA Chica-
go Regional Office—Foundations, Evidence
and Objections. Presented by the ISBA Tort
Law Section. 9-12:30.

Monday, 3/5/12- Webcast—Clients, Eth-
ics and Negotiations. Presented by the Alter-
native Dispute Resolution Section. 1:30-3:00.

Monday, 3/5/12- Webinar—Introduc-
tion to Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 2:30-
3:30.

Tuesday, 3/6/12- Teleseminar—De-
fending Against IRS Audits & Collections, Part
1. Presented by the lllinois State Bar Associa-
tion. 12-1.

Wednesday, 3/7/12- Webinar—Ad-
vanced Tips for Enhanced Legal Research on
FastCase. Presented by the lllinois State Bar
Association. 2:30-3:30.

Wednesday, 3/7/12- Teleseminar—De-
fending Against IRS Audits & Collections, Part
2. Presented by the lllinois State Bar Associa-
tion. 12-1.

Wednesday, 3/7/12- Bloomington-
McLean County Museum of History—2012
Ethics Extravaganza for Government Law-
yers. Presented by the ISBA Committee on
Government Lawyers. 12-4.
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Friday, 3/9/12- Quincy, Quincy Country
Club—General Practice Update 2012: Quin-
cy Regional Event. Presented by the ISBA
Bench and Bar Section; co-sponsored by the
Adams County Bar Association and the ISBA
General Practice Section. 8-5.

Tuesday, 3/13/12- Teleseminar—Busi-
ness Planning With Series LLCs. Presented by
the lllinois State Bar Association. 12-1.

Wednesday, 3/14/12- Chicago, ISBA
Chicago Regional Office—Medical CO-Ops:
A Plan for Physicians to Contract Directly
with Patients and Employers to Become their
Health Insurer. Presented by the ISBA Health
Care Section. 11-12.

Wednesday, 3/14/12- LIVE Webcast—
Medical CO-Ops: A Plan for Physicians to
Contract Directly with Patients and Employ-
ers to Become their Health Insurer. Presented
by the ISBA Health Care Section. 11-12. 1l
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