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Where does a corporation “do business”?
By Laura L. Milnichuk and William J. Perry of Litchfield Cavo LLP

(2010), the United States Supreme Court ad-

opted the “nerve center” approach to deter-
mine a corporation’s principal place of business
for the purposes of diversity jurisdiction. Id. at
1185-86, 1192. The High Court held that a “prin-
cipal place of business” is “the place where the
corporation’s high level officers direct, control,
and coordinate the corporation’s activities.” Id. at
1186.

Plaintiffs Melinda Friend (“Friend”) and John
Nhieu (“Nhieu”) sued Hertz Corporation on be-
half of a putative class of California citizens who

In Hertz Corporation v. Friend, 130 S.Ct. 1181

allegedly suffered violations of California’s wage
and hour laws at the hands of defendant Hertz
Corporation (“Hertz"). Id. Friend and Nhieu sued
Hertz in California state court. /d. Hertz filed a
petition for removal to federal court pursuant to
28 US.C. § 1441(a), claiming that Hertz was not a
citizen of California. Id. According to Hertz, with
plaintiffs and defendant as citizens of different
states, diversity of citizenship for jurisdictional
purposes would be satisfied pursuant to 28 U.S.C.
§§ 1332(a)(1), (0)(1). Id.!

Continued on page 2

lllinois Supreme Court declares caps on
non-economic damages in medical malpractice

cases unconstitutional
By Hon. Richard P. Goldenhersh

ur lllinois Supreme Court, in an opin-
Oion written by Chief Justice Fitzgerald,

and concurred in by Justices Freeman,
Kilbride and Burke, declared caps on non-eco-
nomic damages in medical malpractice cases
(735 ILCS 5/2-1706.5 (West 2008), unconstitu-
tional. The majority, relying on Best v. Taylor Ma-
chine Works, 179 Ill. 2d 367 (1997), ruled that the
caps violated the separation of powers clause of
the lllinois Constitution (lll. Const. 1970, art. I, §1)
and, based on the Public Act's (Act) inseverability
provision, declared the entire Act invalid (Public
Act 94-677). Justice Karmeier concurred in part
and dissented in part, and was joined by Justice
Garman. Justice Thomas did not participate in
the decision.

Abigaile Lebron was delivered by Caesarean
section at Gottlieb Memorial Hospital and was
attended by defendants, Roberto Levi-D'Ancona,
M.D.,and Florence Martinoz, R.N. Abigaile's moth-
er, Frances Lebron, filed suit contending that Abi-
gaile had sustained numerous and permanent
injuries, including "severe brain injury, cerebral
palsy, cognitive mental impairment, inability to
be fed normally such that she must be fed by a
gastronomy tube, and inability to develop nor-
mal neurological function." (Lebron, slip op. at 2.)
In her multi-count complaint, Lebron included a
count for declaratory judgment, contending that
various sections of the Act were unconstitution-

Continued on page 3
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In support of its proposition, Hertz pro-
vided a declaration from an employee rela-
tions manager. Id. This declaration showed
that Hertz had facilities in 44 states, and that
its California facilities accounted for 273 of
the company’s 1,606 total locations. /d. Fur-
ther, the declaration stated that 2,300 of
Hertz’s 11,230 full-time employees worked
in the California facilities. Id. Per the decla-
ration, the Hertz facilities in California gen-
erated approximately $811 million of the
company’s $4.371 billion in annual revenue
and about $3.8 million of the $21 million an-
nual rentals. /d. Finally, the declaration speci-
fied that Hertz's “leadership” and “corporate
headquarters” are located in Park Ridge,
New Jersey and that “its core executive and
administrative functions” were carried out in
New Jersey and Oklahoma City. /d.

In remanding the case to California state
court, the district court utilized the Ninth
Circuit Court of Appeals’ approach to de-
termining a corporation’s principal place
of business: the general business activities
test Id. This approach instructed courts to
determine a corporation’s amount of busi-
ness activity on a state by state basis. /d. If
one state’s amount was “significantly larger”
or “substantially predominated” over other
states, then that state would act as the cor-
poration’s principal place of business. /d. If a
predominant state was lacking, then the cor-
poration’s principal place of business would
be the corporation’s “nerve center,” or “the
place where a majority of its [the corpora-
tion’s] executive and administrative func-
tions are performed.” /d.

Using the first approach, the district court
found that a “plurality of each of the relevant
business activities” of Hertz was in California
and that the difference between the amount
of activities in California and the next closest
state was “significant” Id. at 1187. According-
ly, the district court found Hertz's principal
place of business to be in California, eliminat-
ing diversity jurisdiction. /d.

The district court’s decision was appealed
to the Ninth Circuit, with that Court of Ap-
peals affirming the decision. Id. Hertz filed
a petition for certiorari, acknowledging the
difference amongst the Circuits in their ap-
proaches to determining corporate citizen-

ship. Id.> One approach is the “nerve center”
test that has been applied by several lower
courts including the Seventh Circuit Court of
Appeals in Wisconsin Knife Works v. National
Metal Crafters, 781 F.2d 1280, 1287 (7th Cir.
1986); also see, Scot Typewriter CO. v. Under-
wood Corp, 170 FSupp. 862, 865 (S.D.N.Y.
1959).

The High Court’s analysis begins by pre-
senting a detailed discussion of the relevant
history of the principal place of business
standard and the difficulties in its applica-
tion. Id. at 1187-88> After reviewing the
various standards, the Court adopted and
expanded the “nerve center” approach in
Wisconsin Knife and Scot to conclude that:

“principal place of business”[as used
in the diversity statute] is best read as
referring to the place where a corpora-
tion’s officers direct, control, and coor-
dinate the corporation’s activities. It is
the place that Courts of Appeals have
called the corporation’s “nerve center.
And, in practice, it should normally be
the place where the corporation main-
tains its headquarters - provided that
the headquarters is the actual center
of direction, control, and coordination,
i.e. the “nerve center,” and not simply
an office where the corporation holds
board meetings. Id. at 1192.

In concluding this was the best approach,
the Court made three considerations. First,
the language of 28 U.S.C. § 1332(c)(1), i.e.“a
corporation is a citizen of a State where it
has its principal place of business,’ refers to
the “main, prominent, or leading” singular
place within a State. /d. at 1193. The Court
further explained that a corporation’s “nerve
center”is “its main headquarters,” or a single
place. Id. “The public often (though not al-
ways) considers it a corporation’s main place
of business.” Id. When the nerve center test is
compared to the general business activities
test that was used by the Ninth Circuit, the
Court noted the error in application of the
latter, as that test focuses on the state itself,
rather than a place within a state. Id. (empha-
sis added).

Second, the Court reasoned that “admin-
istrative simplicity is a major virtue in a juris-
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dictional statute.” Id. Accordingly, courts will
benefit from “straightforward rules under
which they can readily assure themselves
of their power to hear a case!” Id. Moreover,
the “predictability” that stems from straight-
forward jurisdictional rules benefits corpo-
rations when making business decisions
and plaintiffs when deciding where to file a
lawsuit. Id. As the Court metaphorically ex-
plained, a “nerve center” connotes a “corpo-
rate brain” that suggests a single location. /d.
at 1193-94 In contrast, the general business
activities test lends itself to a lack of a single,
principal location. In other words, that test
acknowledges several different plants or lo-
cations. Id. at 1194.

Third, past legislative history indicates
a desire for simplicity in determining “prin-
cipal place of business” for purposes of di-
versity. Accordingly, the Judicial Conference
specifically rejected looking to the place
where a corporation generated more than
half of its gross income to the phrase “prin-
cipal place of business."The Court concluded
that the “nerve center” approach allowed for
this simplicity whereas using a corporation’s
“general business activities” approach as the
benchmark did not. /d.

In conclusion, the Court recognized that
there will be difficult applications of the
nerve center test given the telecommunica-
tions era and the Internet. Id. Nevertheless,
it commented that the nerve center test
“points courts in a single direction, towards
the center of overall direction, control, and
coordination.” Id. While anomalies will arise,
the Court agreed to accept them “in view of
the necessity of having a clearer rule!’ Id. With
this approach at hand and the unchallenged
declaration by Hertz pointing to a principal
place of business in New Jersey, the Court
vacated the Ninth Circuit’s opinion and re-
manded the case to the district court for fur-
ther proceedings consistent with its opinion.
Id. 1l

1. A corporation’s citizenship is determined by
the state where it is incorporated and its principal
place of business. Id. at 1190.

2.This article will not address the jurisdictional
objection posed pursuant to 28 U.S.C. § 1453(c).

3. Please see Sections lll and IV of the opinion,
pages 1187-1192 for greater detail.
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lllinois Supreme Court declares caps on non-economic damages
in medical malpractice cases unconstitutional

Continued from page 1

al. The challenge to caps on non-economic
damages set forth in section 2-1706.5 of the
Act was the focus. Plaintiffs argued, citing
Best, that the limitation on damages violated
the separation of powers clause in that the
General Assembly was supplanting the ju-
diciary's authority to determine whether
a remittitur was appropriate in any given
case and, in effect, established a legislative
remittitur. The circuit court of Cook County
determined that plaintiff's arguments were
correct and granted their motion for partial
summary judgment and, as noted above,
invalidated the Act in its entirety. The major-
ity opinion, after determining that the stan-
dard of review was de novo, examined the
two facets of the circuit court's opinion. The
circuit court had ruled that section 2-1706.5
was unconstitutional, both facially and as ap-
plied to the plaintiffs. The majority opinion,
concurred in by the dissenters, reversed the
circuit court's determination that the section
was invalid as applied, and proceeded to re-
view the question of facial invalidity.

The circuit court held that section
2-1706.5 violated the separation of powers
clause based on the Supreme Court's ruling
in Best. After a detailed examination of Best,
and noting that the Best court also ruled that
the $500,000 limitation on non-economic
damages was arbitrary and violated the
special legislation clause of the Illinois Con-
stitution (lll. Const. 1970, art. IV, §17), the
court proceeded to consider the separation
of powers argument. The majority noted
that in Best the purpose of the separation of
powers clause as a barrier "is to ensure that
the whole power of two or more branches
of government shall not reside in the same
hands" (Best, 179 lll. 2d at 410), and also
noted that "the legislature is prohibited from
enacting laws that unduly infringe upon the
inherent power of judges" (Best 179 lll. 2d at
411).

The Best court also conducted a review of
the doctrine of remittitur. The Court noted
that the Best court held that while the leg-
islature has power to act upon certain dam-
ages as in damages recoverable in statutory
causes of action, the general limitation on
damages, in the section at issue in Best vio-
lated the separation of powers clause, as it

"unduly encroaches upon the fundamentally
judicial prerogative of determining whether
a jury's assessment of damages is excessive
within the meaning of the law!" Best, 179 IIl.
2d at413-14.)

The subsequent discussion of dicta is
instructive to the lower courts and to prac-
titioners. The defendants in Lebron contend-
ed that the separation of powers analysis
in Best was dicta as it was not necessary to
the disposition of Best. To bolster their argu-
ments, the defendants noted the specially
concurring opinion of Justice Blandic (179
lll. 2d at 471) and the concurring in part and
dissenting in part opinion by Justice Miller
(17911l 2d at 481). The majority determined
that while the separation of powers analysis
in Best was not essential to the decision, its
pronouncements on separation of powers in
Best were not mere dicta. While noting that
the Best majority's conclusion on separation
of powers was expressed as a holding, the
pronouncement was also characterized as
judicial dictum since the point, separation
of powers, had been argued by counsel and
had been ruled on by the Court. Accordingly,
as judicial dictum, it was entitled to much
great weight and should be followed.

After agreeing with defendants' argu-
ment that a distinction between Best and
Lebron was that Lebron was a broad based
statute while section 2-1706.5 was specifical-
ly addressed to medical malpractice cases,
the question before the court, separation of
powers, was still the same. The majority also
noted the Attorney General's argument that
the damages cap was rationally related to
the Act's purpose of addressing economic
and social costs involved in malpractice in-
surance, but concluded that the ultimate
question was whether the statute violated
the separation of powers by encroaching on
the judiciary's sphere of authority. The ma-
jority gave similar treatment to defendants'
argument that the General Assembly has
the authority to change the common law.
The majority agreed that such authority ex-
ists, but also concluded it must be exercised
within the bounds of the lllinois Constitution.
As stated by the court, "The crux of our anal-
ysis is whether the statute unduly infringes
upon the inherent power of the judiciary.
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**** Here, the legislature's attempt in section
2-1706.5 to limit common law damages in
medical malpractice actions runs afoul of the
separation of powers clause." (Lebron, slip op.
at 19-20.) The majority similarly considered
and rejected the argument that its holding
ran afoul of and contrary to precedents of the
court. After noting decisions in other State
courts as to the unconstitutionality of simi-
lar provisions, the Court indicated that such
cases may provide guidance if precedent is
lacking in Illinois but are not determinative
of the disposition of questions involving the
lllinois Constitution. The Court then held that
the limitation on non-economic damages in
medical malpractice actions under section
2-1706.5 violated the separation of powers
clause and, accordingly, was invalid. It also
noted that since the Act contained an in-
severability provision, the Act would be held
invalid and void in its entirety.

The majority then dealt with issues in the
partial concurrence and partial dissent of
Justices Karmeier and Garman, noting that
the dissent argued that Best was wrongly
decided. The Court concluded that Best was
valid and controlling in the disposition of
the instant case. The majority also dealt with
the dissent's argument that the Court lacked
jurisdiction, as the dissent concluded that
the plaintiff lacked standing to challenge
the constitutionality of the Act and that the
constitutional issue was not ripe for judicial
review.

Justice Karmeier, joined by Justice Gar-
man, concurred in part and dissented in part.
After noting the public debate on medical
costs, healthcare crisis, and medical reform
as the backdrop for the General Assembly's
legislative finding that the Act was neces-
sary, it reviewed the various changes the
Act made to existing law. The dissent noted
the broad powers of the General Assembly
to exercise regulatory power as to the pub-
lic interest and welfare and to determine
what measures would achieve those ends
and, further, that it was not the function of
the judiciary to consider the wisdom of the
General Assembly's actions. The dissent cited
the substantial deference given to legislative
enactments, including a strong presumption
of constitutionality of such acts. The dissent
agreed that the constitutional question be-
fore the Court was facial. The dissenters ar-
gued that determination of the question was
not necessary for resolution of the Lebron
case and that the case had not yet presented

to the court a justiciable matter in that it was
insufficiently definite and concrete as op-
posed to hypothetical or moot. The dissent
also noted, in contrast to Best, that the issues
before the Court were decided in the context
of motions related to the parties' own plead-
ings, as opposed to motions to dismiss under
section 615 in Best (735 ILCS 5/2-615 (West
2006)). After arguing that the issues raised
were nonjusticiable, the dissent proceeded
to explain its position that the public interest
exception to nonjusticiability did not apply
in this case, noting that there was no docu-
mented case in lllinois in which a plaintiff in
a medical malpractice action had their non-
economic damages awards reduced under
the statute.

The dissent then proceeded to an attack
on the Best case, arguing that it was wrongly
decided and that even if its separation of
powers ruling was judicial dictum, a reex-
amination of Best was not precluded. The es-
sence of the dissent's position was that Best's
conclusion that the damages caps operated
as a remittitur, a power that the courts alone
possess, was incorrect, and similarly in error
was the majority's conclusion that legisla-
tively-imposed caps on damages were com-
parable to judicial remittiturs.

The final argument against the majority's
separation of powers conclusion was that
the legislature has "constitutional power to
make, amend, alter and abolish the laws of
this state," which power also extends to the
common law. (Lebron, slip. op. at 46). Ac-
cordingly, the dissent argued the cap on
non-economic damages was not a violation
of the separation of powers, but a proper
exercise of the General Assembly's power to
change the common law.

The dissent also made what was essen-
tially a policy argument in an examination
of the larger context in which the legislature
acted. The dissent argued that there was
not necessarily a direct correlation between
the extent of physical injury and the size of
the injured party's non-economic loss and,
accordingly, it was not a given that the Act
would penalize the most seriously injured
plaintiffs. The dissent also argued that the
broader intent of the General Assembly's ac-
tion was to forestall large awards of non-eco-
nomic damages that could impair or jeopar-
dize the availability of medical services to the
general population. In essence, the dissent
argued the majority was overruling the leg-
islative judgment of the General Assembly

and encroaching on the prerogative of the
legislature.

Conclusion

Our Supreme Court's ruling in Lebron and
its reliance upon and analysis of its prior rul-
ing in Best, constitute the modern jurispru-
dence relating to the separation of powers
dispute, an argument that is almost as old
as the State itself. The lower courts and all
practitioners who face questions of statutory
and constitutional issues are well advised to
examine Lebron and Best in detail. This article
does not claim to be comprehensive as to
Lebron, but rather has attempted to highlight
those issues and arguments that are most
likely to be raised concerning the scope and
validity of regulatory statutes and the degree
of binding authority of pronouncements of
the courts of review. il
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June

Friday, 6/18/10- Teleseminar—
Timesheets & Traps: Ethics in Billing and Col-
lecting Fees. 12-1.

Friday, 6/18/10- Chicago, ISBA Region-
al Office—ISBA's Reel MCLE Series: Michael
Clayton--How Many Ethical Breaches Can
You Spot? Master Series Presented by the II-
linois State Bar Association. 2-5:15.

Friday, 6/18/10- Quincy, Stoney Creek
Inn—Legal Writing: Improving What You Do
Every Day. Presented by the lllinois State Bar
Association. 8:30-12:45.

Monday, 6/21/10- Webinar—Advanced
Legal Research on Fastcase. Presented by the
lllinois State Bar Association. *An exclusive
member benefit provided by ISBA and ISBA
Mutual. Register at <https://www1.goto-
meeting.com/register/863461769>. 12-1.

Tuesday, 6/22/10- Teleseminar—Buy-
ing and Selling Distressed Real Estate, Part 1.
12-1.

Tuesday, 6/22/10- Webcast—Women in
the Criminal Justice System.Presented by the
ISBA Women in the Law Committee. 12-1.

Tuesday, 6/22/10- Teleseminar—Health
Care Reform 2010- How it Will Impact Em-
ployers, Part 1. 2:30-3:30.

Wednesday, 6/23/10- Teleseminar—
Buying and Selling Distressed Real Estate,
Part 2. 12-1.

Wednesday, 6/23/10- Teleseminar—
Health Care Reform 2010- How it Will Impact
Employers, Part 2. 2:30-3:30.

Thursday, 6/24/10- Friday 6/25/10-
St. Louis, Hyatt Regency St. Louis at the
Arch.—CLE Fest Classic St. Louis- 2010. Pre-
sented by the lllinois State Bar Association.
11:00-4:40; 8:30-4:10.

Thursday, 6/24/10- Teleseminar—Busi-
ness Exit and Succession Planning for closely
Held Businesses. 12-1.

Tuesday, 6/29/10- Springfield, INB
Conference Center, 431 S. 4th St—Legal
Writing: Improving What You Do Every Day.
Presented by the lIllinois State Bar Associa-
tion. 8:30-12:45.

Tuesday, 6/29/10- Teleseminar—Negli-
gent Hiring. 12-1.

July

Tuesday, 7/6/10- Teleseminar—Like-
Kind Exchange of Business and Business In-
ternals. 12-1.

Thursday, 7/8/10- Webinar—Conduct-
ing Legal Research on FastCase. Presented by
the lllinois State Bar Association. *An exclu-
sive member benefit provided by ISBA and
ISBA Mutual. Register at <https://www1.go-
tomeeting.com/register/906864752>. 12-1.

Friday, 7/9/10- Teleseminar—LIVE RE-
PLAY: Ethics in Negotiations. 12-1.

Tuesday, 7/13/10- Teleseminar—Busi-
ness Torts, Part 1. 12-1.

Wednesday, 7/14/10- Teleseminar—
Business Torts, Part 2. 12-1.

Thursday, 7/15/10- Teleseminar—LIVE
REPLAY: Reading Financial Statements for
Lawyers, Part 1. 12-1.

Friday, 7/16/10- Teleseminar—LIVE RE-
PLAY: Reading Financial Statements for Law-
yers, Part 2. 12-1.

Tuesday, 7/20/10- Webcast—Key Issues
in Local Government Law: Conflicts in Your
Practice. Presented by the ISBA Local Govern-
ment Law Section. <http://isba.fastcle.com/
store/seminar/seminar.php?seminar=5251>.
12-1.

Thursday, 7/22/10- Webinar—Ad-
vanced Legal Research on Fastcase. Present-
ed by the lllinois State Bar Association. *An
exclusive member benefit provided by ISBA
and ISBA Mutual. Register at <https://www1.
gotomeeting.com/register/403171688>. 12-
1.

Thursday, 7/22/10- Teleseminar—Con-
struction Contracts. 12-1.

Friday, 7/23/10- Teleseminar—LIVE RE-
PLAY: Ethics in Digital Communications. 12-1.

Tuesday, 7/27/10- Teleseminar—Good-
will in Business Transactions. 12-1.

Thursday, 7/29/10- Webcast—Resolv-
ing Financial Issues in Family Law Cases.
Presented by the ISBA Family Law Section.
<http://isba.fastcle.com/store/seminar/sem-
inar.php?seminar=5253>. 12-1.

Friday, 7/30/10- Teleseminar—LIVE RE-
PLAY: Transfer Taxes in M&A/ Business Trans-
actions. 12-1.

August

Tuesday, 8/3/10- Teleseminar—Buy/Sell
Arrangements in LLCs. 12-1.

Thursday, 8/5/10- Webcast—Adminis-
trative Adjudication: Administrative Hear-
ings- Presenting Effectively. Presented by the
ISBA Administrative Law Section. <http://
isba.fastcle.com/store/seminar/seminar.
php?seminar=5254>.12-1.

Friday, 8/6/10- Teleseminar—LIVE RE-
PLAY: Choice of Entity for Service Businesses,
Including Law Firms. 12-1.

Tuesday, 8/10/10- Teleseminar—Estate
Planning for Non-Traditional Families, Part 1.
12-1.

Wednesday, 8/11/10- Teleseminar—
Estate Planning for Non-Traditional Families,
Part 2. 12-1.

Thursday, 8/12/10- Webinar—Ad-
vanced Legal Research on Fastcase. Present-
ed by the lllinois State Bar Association. 12-1.

Friday, 8/13/10- Teleseminar—LIVE RE-
PLAY: Compensation & Other Technique for
Getting Money Out of a Business. 12-1.

Tuesday, 8/17/10- Webinar—Continu-
ing Legal Research on Fastcase. Presented by
the lllinois State Bar Association. 12-1.H
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ing construction, transit structures, bridges, highways and water-
ways, as well as residential inspections. Greg is a member of the
American Society of Civil Engineers and a P.E. in lllinois.

Expert: Daniel J. Robison, AIA

Investigates injuries and losses related to:

« Slip, Trip, and Fall

» Walkways and Stairs

« Building and Site Construction

« Construction Defects

« Building Failures

« Construction Cost Claims

Daniel is a licensed architect with over 30 years experience de-
signing and evaluating the safety of residential, institutional and
commercial buildings. He is a Registered Architect in lllinois,
Wisconsin and Indiana and a member of the American Institute
of Architects. Daniel is an appropriate expert to assist in claims
involving building performance, code compliance, construction
documents, premises safety, and professional liability.

| 312.521.1325 www.robsonforensic.com |

Architecture / Premises Safety

Target your
message!

Reach the exact practice area you need with
no wasted circulation

Ads cost less

ISBA newsletter readers ranked their
newsletters 2nd highest of all Illinois legal

publications in terms of usefulness. (Illinois
Bar Journal was ranked 1st)

72% of newsletter subscribers either save or
route each issue, so your ad will have
staying power.

For more information contact: "\
Nancy Vonnahmen — ' —
Advertising Sales Coordinator =
[[linois State Bar Association ILLINOIS STATE
800-252-8908 or 217-747-1437 BAR ASSOCIATION
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