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Editor’s note
By Stanley R. Kaminski

is issue of Tax Trends contains an article
by David Dorner on the application of the
lllinois Income Tax on persons claiming to

be nonresidents. David discusses the rules used
to determine whether a person is a nonresident

and some of the facts scrutinized by the Depart-
ment of Revenue. This Issue of Tax Trends also
includes the Chicago Department of Revenue’s
question-and-answer sheet for the new Employ-
ers’' Expense Tax Relief Ordinance.” Bl

I'm a nonresident of lllinois—maybe?

By David P. Dorner

ver the last few years, the lllinois Depart-
Oment of Revenue (“Department”), like

many other states’ tax agencies, has fo-
cused considerable attention on high-net-worth
former residents now claiming to be residents of
another state. The Department has generally lim-
ited its audits to prior lllinois residents who accu-
mulated significant wealth while living in lllinois
and then moved to another state which does not
impose a personal income tax.! More often than
not, these “nonresidents” of Illinois continue to
maintain ties with lllinois, usually through own-
ership of a home or business in lllinois, or possi-
bly a spouse who continues to reside in lllinois.
Therefore, while these persons may believe they
are no longer residents of lllinois, they in fact may
still be considered residents for lllinois income
tax purposes.

Under lllinois law, you are a resident of Illinois
for lllinois Income Tax purposes if: (1) you are in
lllinois for other than a temporary or transitory
purpose, or (2) your domicile is in Illinois but you
are absent from lllinois for a temporary or tran-
sitory purpose.” A resident of lllinois is usually,
but not always, domiciled in Illinois. The term
“domicile” commonly means an individual’s “per-
manent home,” which is where the individual in-
tends to return to after a period of absence A
person has only one domicile and does not ac-
quire a new domicile without first abandoning
the prior domicile.* The outcome of residency

cases often depends on whether the person is
absent from lllinois for other than a temporary
purpose, but is often discussed in terms of domi-
cile. The parties and the courts generally focus on
domicile because the mere absence from one’s
domicile does not generally create residency
somewhere else. For instance, if a person main-
tains two homes—one in Illinois and the second
in Florida, and the person spends a substantial
amount of time in each home, then the person,
for tax purposes, will almost always be a resident
of the state in which the person is domiciled
since the person’s activities in the other state will
generally be viewed as transitory or temporary in
nature.

Whether a person is “domiciled” in lllinois or
present in lllinois only for a “temporary or tran-
sitory” purpose depends on the facts and cir-
cumstances specific to each situation. There is
a presumption, however, that an individual is a
resident of lllinois if the individual spends in the
aggregate more than nine months of any tax-
able year in Illinois. Additionally, if an individual
is absent from lllinois for one year or more it will
be presumed that the individual is a nonresident
of lllinois.® A person’s residency status is gener-
ally a matter of intent—i.e, intent to create a
new home in another state (or country), or intent
to remain in or be absent from a state for other
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than a temporary or transitory purpose. In-
tent is evidenced by the facts and deeds
supporting the person’s behavior. Testimo-
nial evidence of a person’s intent to become
domiciled or to reside outside of Illinois is
generally not sufficient to prove a change in
domicile or residency.” Rather, documentary
evidence must be presented to substantiate
a person’s claim that he or she is a resident of
another state. Such documentary evidence
may include: 1) voter registration cards; 2)
automobile and driver’s license registra-
tions; 3) maintenance of other state licenses
(e.g., CPA, broker’s, hunting, fishing, boating,
etc.); 4) home ownership or long-term rental
agreements; 5) club, gym or organizational
memberships; 6) religious affiliation with a
place of worship; 7) establishment of regular
medical and pharmacy providers; 8) if ap-
plicable, the filing of income tax returns as
a resident in the other state; 9) the opening
of bank and investment accounts; 10) burial
plots; and 11) safety deposit boxes.® The
more factors present in the claimed state of
residency, the more likely you will be found
to be a nonresident of lllinois.

In addition to the above documents, the
Department may request or subpoena other
records such as: 1) flight records from a per-
son’s airline reward programs; 2) credit card
statements; 3) landline telephone and cell
phone bills; 4) property tax records; 5) federal
and state income tax returns; 6) trust docu-
ments and wills; and 7) insurance policies.
The Department requests such documents
to determine how often the individual is in
lllinois during the audit period. Additionally,
if the person has lllinois property, the Depart-
ment will almost always check to see if the
person is claiming an lllinois homeowner’s
exemption on the property, since the home-
stead exemption for property tax is limited to
property used as a primary dwelling place.’
Trust documents and wills frequently identify
the person’s state of residency, and insurance
policies may be used to identify the location
of other real or personal property. The De-
partment may also inquire as to the domicile
of a spouse and/or children, given that a per-
son will generally share a domicile with their
immediate family. Ownership interests in a
business located in lllinois, particularly if the
individual is a director, managing member,
partner, or otherwise actively involved in the
business, may also draw additional scrutiny

from the Department. The Department may
also look into a person’s employment, espe-
cially employment agreements that outline
duties, duration of employment or terms of
an out-of-state work assignment.

A particular area of caution and concern
is where one spouse remains a resident of
lllinois while the other spouse establishes
residency outside of lllinois. Although it is
not uncommon for married persons to re-
side in different states, the Department will
understandably be more vigilant in their ex-
amination of such arrangements. Moreover,
resident and nonresident spouses should be
very careful as to how they file their Illinois
income tax returns. For instance, when one
spouse resides outside of lllinois, the State
of lllinois requires the married couple to file
separate lllinois income tax returns, unless
the nonresident spouse elects to be treated
as a resident of lllinois for purposes of taxa-
tion.' By filing a joint lllinois income tax re-
turn, the nonresident spouse is electing to
be treated as a resident of Illinois."" It should
be noted that it is incorrect and inconsistent
to file a joint lllinois income tax return that
includes a nonresident schedule (i.e., lllinois
Schedule NR) for one spouse.'? In such in-
stances, the Department requires the non-
resident and resident spouses to refile their
lllinois income tax return(s) and either file a
joint return, without a nonresident schedule,
or separate lllinois income tax returns if both
spouses have lllinois sourced income." His-
torically, due to the inconsistencies of a joint
return filed with a resident and nonresident
spouse, the Department has not treated the
filing of a joint return with a nonresident
schedule as an election by the nonresident
spouse to be deemed, for tax purposes, as
a resident of lllinois. However, an adminis-
trative law judge (ALJ) recently ruled, under
similar circumstances, that a taxpayer did
in fact waive his right to claim that he was
a nonresident of lllinois, since he had filed a
joint Illinois income tax return with his wife,
who was an lllinois resident.'

As indicated above, a change of residency
for state income tax purposes is not as easy
as it may seem, particularly for persons who
maintain more than one home or reside sep-
arately from their spouse or young children.
There is nothing wrong with changing one’s
domicile for the primary purpose of reducing
or avoiding taxes; in fact it may be financially
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prudent for some people to do so. However,
in such instances it becomes even more im-
portant to have clear, admissible documents
and records reflecting the change in resi-
dency and to be cognizant of other records
(i.e., credit cards, phone records, frequent
flyer programs) that may evidence intent to
change residency, including records which
demonstrate the amount of time a person
spends in their prior state of residency. &

1. Please note, changing one’s domicile for the
primary purpose of tax planning is fine, as long
as requirements for establishing residency some-
where else are met and can be established by ad-
missible books and records.

2.35ILCS 1501(a)(20).

3. 86 ILL. Aomin. Cope 100.3020(d).

4.1d.

5. See the decision in Dods v. Dep't of Rev., Cook
County Case No. 07 L 050695 (8/24/2009), cur-
rently on appeal.

6. 86 ILL. AbmiN. Cope 100.3020(f).

7. Mel-Park Drugs, Inc. v. Dep't of Rev., 218 Il
App. 3d 203, 217, 577 N.E.2d 1278, 1287 (1st Dist.
1991).

8. 86 Ill. Admin. Code 100.3020(g); Dods, supra
note 5, at 5, (citing Klemp v. Franchise Tax Board, 45
Cal. App. 3d 870, 873-874 (2d Dist. 1975)).

9.35ILCS 200/15-175.

10. 35 ILCS 5/502(c)(3). Note: For tax years end-
ing on or after December 31, 2009, if a husband
and wife file a joint federal income tax return, then
they may elect for the same tax year to file sepa-
rate lllinois income tax returns. 35 ILCS 5/502(c)(1)
(B). The election to file separate lllinois income tax
returns must be made on or before the extended
due date of the return and, once made, the elec-
tion is irrevocable. /d. For tax years 2008 and ear-
lier, married persons filing a joint federal income
tax return are required to file a joint lllinois tax re-
turn if both spouses were lllinois residents. 35 ILCS
5/502(c)(1)(A).

11.1d.

12.See Form IL-1040-X Instructions, Step 1, Line
C (R-12/09) (“If you originally filed a joint return,
but did not treat both yourself and your spouse
as lllinois residents, you must correct that error by
either filing a joint IL-1040-X treating yourselves
as lllinois residents or by filing separate IL-1040-X
forms, even if the extended due date has passed.’)

13./d.

14. ILunois DepARTMENT oF Revenue Decision IT 09-8
(8/3/2009). The ALJ also surprisingly opined that
the nonresident spouse, in order to prove that he
abandoned his domicile in lllinois, should have
transferred his rights in their home in lllinois to
his resident spouse. Although a potentially clear
indication of intent to abandon one’s domicile,
this recommendation seems drastic, particularly
when there are non-income tax related reasons
for not transferring ownership in the home to the
resident spouse.
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Employer’s expense tax relief ordinance FAQs

Drafted by the Chicago Department of Revenue and supplied to the Chicagoland Cham-
ber of Commerce’s Tax Liaison Committee with the Department

1) What is the effective date of the
ordinance?
he ordinance was effective upon pas-
Tsage and approval by the Chicago City
Council, which took place on Wednes-
day, January 13, 2010.

2) When will tax filers first need to take
action on their new employer’s expense
tax return filing and paying obligations?

Not until they file tax returns covering
the annual tax year covering July 1, 2009
through June 20, 2010, which will be distrib-
uted in late June 2010 and are due to be filed
by August 16, 2010.

3) Does the amendment allow filers to
adjust periodic tax payments for cov-
ered periods in anticipation of the relief
granted under this amendment?

No. None of the municipal code mandat-
ed employer’s expense tax payment obliga-
tions were revised. The relief granted by this
amendment is computed and reported on
applicable tax returns as they are filed, if ap-
plicable. Any amount of tax relieved due to
this ordinance that are overpaid as a result of
this ordinance, will be refunded or credited
to future tax periods as directed by tax filers
on applicable tax returns.

4) What specific relief was granted to tax

filers in this amendment?

1) Employers, located in whole or in part in
Chicago throughout the tax year ending
June 30. 2009 and who had no obligation
to file returns or pay employers expense
tax in the tax year ending June 30, 2009
will have no obligation to file returns or
pay tax for the tax years ending June 30,
2010 or June 30, 2011

2) Employers, located in whole or in part in
Chicago throughout 2009 whose liabili-
ties for tax to be computed due for the
current tax year ending June 30, 2010,
will be limited to the lower amount due
for the current year or the prior tax year
ending June 30, 2009. Once this lower
amount is determined for the tax return
period ending June 30, 2010, it will be
used in the comparison on the tax return
due for the period ending June 30, 2011.
In other words, no present tax filers tax li-
ability will increase in the current tax year

ending June 30, 2010, or in the tax year
ending June 30, 2011

5) Section 5 of the ordinance discusses
the hypothetical prior year liability of
entities, that are merged or consoli-
dated in a current tax year. This would
be necessary to conduct an apples to
apples comparison of annual tax year
liabilities and avoid an unintentional loss
of revenue to the city. In computing the
hypothetical liability for a prior year on
what date does a taxpayer assume the
hypothetical merger took place?

On the exact same calendar day and
month the actual merger took place in the
current year.

6) This ordinance includes a repeal date
of August 16, 2011. Does that mean relief
granted in this ordinance is available to
employers for a portion of the tax year
ending June 30, 2012? (More specifically
the period July 1, 2011 through August
16,2011).

No. Sections three and four of the ordi-
nance limit relief to the tax years ending June
30,2010 and June 30, 2011.

7) Is this ordinance an amendment of the
Employers Expense Tax in the municipal
code?

No, it is a stand alone relief ordinance that
will require no further consideration by city
council on the August 16, 2011 date of re-
peal. B

*

ILLINOIS STATE
BAR ASSOCIATION

Now Every Article Is
the Start of a Discussion
If youre an ISBA section
member, you can comment on
articles in the online version

of this newsletter

Visit
WWW.ISBA.ORG

to access the archives.

TAX TRENDS

Published at least four times per year.

Annual subscription rate for ISBA
members: $20.

To subscribe, visit www.isba.org
orcall 217-525-1760

OFFICE
Illinois Bar Center
424 S. Second Street
Springfield, IL 62701
Phones: 217-525-1760 OR 800-252-8908
www.isba.org

EDITOR
Stanley R. Kaminski
190 S. LaSalle St., Ste. 3700
Chicago, IL 60603

ASSOCIATE EDITORS
Alexander P. White
Louise Calvert
Matthew Flamm
Mary Nicolau

MANAGING EDITOR/
PRODUCTION

Katie Underwood
kunderwood@isba.org

STATE & LOCAL TAXATION

SECTION COUNCIL
Mary Ann Connelly, Chair
William J. Seitz, Vice Chair
Donald T. Rubin, Secretary

Thomas M. Battista, Ex-Officio

Thomas F. Arends
Mark R. Davis
Patrick C. Doody
David D. Dorner
David P. Eldridge

Daniel R. Lynch
Julie-April Montgomery
Timothy E. Moran
Christopher Mullen
John K. Norris

Joanne Elliott Tara H. Ori
Thomas A. Jaconetty David R. Reid
Stanley R. Kaminski Gary H. Smith

Mauro Glorioso, Board Liaison
Mary M. Grant, Staff Liaison
William T. Kaplan, CLE Liaison

Disclaimer: This newsletter is for subscribers’ per-
sonal use only; redistribution is prohibited. Copyright
lllinois State Bar Association. Statements or expres-
sions of opinion appearing herein are those of the
authors and not necessarily those of the Association or
Editors, and likewise the publication of any advertise-
ment is not to be construed as an endorsement of the
product or service offered unless it is specifically stated
in the ad that there is such approval or endorsement.

Articles are prepared as an educational service to
members of ISBA. They should not be relied upon as a
substitute for individual legal research.

The articles in this newsletter are not intended to
be used and may not be relied on for penalty avoid-
ance.

Postmaster: Please send address changes to the
lllinois State Bar Association, 424 S. 2nd St., Sprindfield,
IL62701-1779.




Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June

Friday, 6/18/10- Quincy, Stoney Creek
Inn—Legal Writing: Improving What You Do
Every Day. Presented by the Illinois State Bar
Association. 8:30-12:45.

Monday, 6/21/10- Webinar—Advanced
Legal Research on Fastcase. Presented by the
lllinois State Bar Association. *An exclusive
member benefit provided by ISBA and ISBA
Mutual. Register at <https://www1.goto-
meeting.com/register/863461769>. 12-1.

Tuesday, 6/22/10- Teleseminar—Buy-
ing and Selling Distressed Real Estate, Part 1

Tuesday, 6/22/10- Webcast—Women in
the Criminal Justice System. Presented by the
ISBA Women in the Law Committee. 12-1.

Wednesday, 6/23/10- Teleseminar—
Buying and Selling Distressed Real Estate,
Part 2.

Wednesday, 6/23/10- Teleseminar—
Health Care Reform 2010- How it Will Impact

Employers, Part 2.

Thursday, 6/24/10- Friday 6/25/10-
St. Louis, Hyatt Regency St. Louis at the
Arch—CLE Fest Classic St. Louis- 2010. Pre-
sented by the lllinois State Bar Association.
11:00-4:40; 8:30-4:10.

Thursday, 6/24/10- Teleseminar—Busi-
ness Exit and Succession Planning for closely
Held Businesses. 12-1.

Tuesday, 6/29/10- Springdfield, INB
Conference Center, 431 S. 4th St—Legal
Writing: Improving What You Do Every Day.
Presented by the lllinois State Bar Associa-
tion. 8:30-12:45.

Tuesday, 6/29/10- Teleseminar—Negli-
gent Hiring. 12-1.

July

Tuesday, 6/6/10- Teleseminar—Like-
Kind Exchange of Business and Business In-
ternals.

Thursday, 7/8/10- Webinar—Conduct-
ing Legal Research on FastCase. Presented by
the lllinois State Bar Association. *An exclu-
sive member benefit provided by ISBA and
ISBA Mutual. Register at <https://www1.go-
tomeeting.com/register/906864752>. 12-1.

Tuesday, 6/13/10- Teleseminar—Busi-
ness Torts, Part 1.

Wednesday, 6/14/10- Teleseminar—
Business Torts, Part 2.

Thursday, 7/22/10- Webinar—Ad-
vanced Legal Research on Fastcase. Present-
ed by the lllinois State Bar Association. *An
exclusive member benefit provided by ISBA
and ISBA Mutual. Register at <https://www1.
gotomeeting.com/register/403171688>. 12-
1.

Thursday, 7/22/10- Teleseminar—Con-
struction Contracts.

Tuesday, 7/27/10- Teleseminar—Good-
will in Business Transactions. l
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