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The Illinois Aggravated or Excessive Speed-
ing statute does not allow for Supervision 
as a sentencing option, and forces a mis-

demeanor conviction upon a plea or finding of 
guilty.1 This has been found by the 1st District Cir-
cuit Court of Cook County to be unconstitutional 
under the Disproportionate Penalties clause. The 
Illinois State Bar Association agrees, and has al-
lowed the Traffic Laws and Courts Committee to 
file an Amicus Brief on behalf of People v. Rizzo,2 
the Chicago case that found that not providing 
Supervision as a sentencing option is unconsti-
tutional. 

Entertain the hypothetical of a single mother, 
Sue,who is driving her five-year-old son Johnny 
home from some sort of child-type outing in-
volving much food and a bouncy house. They’re 
cruising along splendidly when suddenly Sue 

finds herself in the company of a sick kid. A very 
spontaneously, very sick kid. Unfamiliar sub-
stances akin to napalm spew from places on the 
child she did not know existed. The kid is suffer-
ing, she’s suffering, it’s serious. She and her little 
bodily fluid pinata are three miles from the clos-
est hospital and she goes for it. She guns it. Speed 
limit is, whatever, 35, 40, mph? She doesn’t know. 
What is it usually around here? Whatever, she re-
ally doesn’t care at that point. The last thing Sue’s 
doing is observing the posted speed limit so she 
can mindfully adhere to all traffic ordinances, 
rather she’s booking to get to the hospital as 
quickly as possible while avoiding an accident. 

Fortunately, it turns out little Johnny just ate 
too much fried sugar then jumped around like a 

As a general rule, a motorist cannot plead 
guilty to a DUI without having a DUI eval-
uation on file with the trial court. These 

evaluations are central to DUI sentences in that, 
at the very least, they determine the level of DUI 
counseling that trial judges will order. Judges 
consider these evaluations at any sentencing 
hearings, and they may also carefully review 
them when deciding whether to approve a plea 
agreement. This article will review legal and prac-
tical aspects of these evaluations.

When DUI Evaluations Are Required 
and Not Required

Both the Unified Code of Corrections and 
the Illinois Vehicle Code require an alcohol and 

drug abuse evaluation before a trial court can 
enter judgment against a motorist. The Unified 
Code of Corrections provides that “prior to the 
imposition of sentence on an individual being 
sentenced for a [DUI], the individual must un-
dergo a professional evaluation to determine if 
an alcohol or other drug abuse problem exists 
and the extent of such a problem.”1 Similarly, the 
Illinois Vehicle Code provides that “[a]fter a find-
ing of guilt and prior to any final sentencing or 
an order for supervision, [ . . .] individuals shall be 
required to undergo a professional evaluation 
to determine if an alcohol, drug, or intoxicating 
compound abuse problem exists and the extent 
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simian on a bed of air, which produced the 
possession and flu like symptoms. Unfortu-
nately, Sue got pulled over and ticketed for 
speeding on her way to the hospital. 

Depending on her background, this 
speeding ticket could cost Sue a year in jail 
and $2,500. Obvious problems for our hypo-
thetical or any single parent, any parent. Any-
one. Sue’s now convicted of a misdemeanor, 
with great potential for detrimental affects 
on her driver’s license and insurance. More 
egregiously, the misdemeanor conviction 
carries with it a lifetime of possible harms. 
Say she went for a better job and got reject-
ed because she’s got a criminal background. 
In addition to ruining her career, a criminal 
record could prevent Sue from getting a 
home, it could prove devastating to Johnny’s 
schooling, eligibility for government aid, and 
many other federally and privately funded 
programs. Sue could very easily end up in a 
situation in which this rash but understand-
able decision to act on behalf of her child’s 
welfare resulted in much more damage in 
the long run because Sue was forced into a 
mandatory conviction. 

It is unpleasant, but easy to imagine a 
scenario in which you feel you have to drive 
faster than you normally would, faster than 
the speed limit allows, but not nearly fast 
enough to get where you need to go. Re-
sponding to an unexpected emergency or 
delayed to an important event. It could and 
does happen all the time, in Illinois and ev-
erywhere people drive. To great drivers with 
perfect records, no arrests, no traffic tickets, 
who have never been in an accident, never 
even a parking ticket. There are an estimat-
ed 5,000 Aggravated Speeding convictions 
in Illinois to date3 and they happen driv-
ers with mitigating circumstances and no 
background just as they happen to habitual 
speeders with a dozen prior violations. 

Illinois law mandates that if you plead or 
are found guilty of Excessive or Aggravated 
Speeding, driving 26+ mph over the posted 
speed limit, you are convicted of a misde-
meanor.4 You now have a criminal record. 
With a criminal conviction, the impact on 
your life could be devastating in terms of 
employment, immigration, school, housing, 
public aid, and in countless other profes-
sional and social ways. The speeding convic-

tion gets reported to the Secretary of State 
which, in addition to potentially detrimental-
ly affecting your driving privileges, stays on 
your driving abstract for seven years.5 And 
the criminal conviction stays on your record 
forever unless you go through the hassle 
and expense to petition to have your record 
sealed, if eligible. 

For some other misdemeanors, Illinois 
offers another sentencing option called Su-
pervision. Supervision is not a conviction; 
Upon successful completion of certain spe-
cific terms over a specified duration, a case 
sentenced to Supervision can be dismissed.6 
After that, some of these cases can be can be 
expunged, meaning the record of the arrest 
and all proceedings is electronically cleared 
and physically impounded.7 

Supervision is not currently a sentencing 
option for Excessive Speeding. Yet for other 
arguably more egregious offenses such as 
Reckless Driving, DUI, and Theft, Supervi-
sion is available as a penalty for eligible de-
fendants.8 This means that with the law as 
it stands now one can have theft, a crime of 
dishonesty and intent, purged from her re-
cord as though it never happened, but she 
would be burdened with a criminal record 
for Excessive Speeding. Some would define 
the denial of supervision as a sentencing op-
tion as incongruous, disproportionate to the 
extent as to be “morally reprehensible,” and 
in Illinois, that is unconstitutional.9 At least 
one Illinois judge agrees. 

In a recent 1st district lower court decision 
in People v. Rizzo, the Honorable Deborah Gu-
bin ruled that not providing supervision as a 
sentencing option for aggravated and exces-
sive speeding is unconstitutional.10

The Illinois mandatory conviction statute 
violates due process/proportionate penalty 
protections afforded its people under the Il-
linois Constitution by forcing a misdemeanor 
conviction where mitigating circumstances 
may exist and where arguably more grievous 
infractions such as DUI and Theft are availed 
Supervision as a sentencing option. 

The law and sentencing statutes perti-
nent to this article are as follows:

Excessive/Aggravated Speeding, 
625 ILCS 5/11-601.5

(a) A person who drives a vehicle upon 

any highway of this State at a speed 
that is 26 miles per hour or more 
but less than 35 miles per hour in 
excess of the applicable maximum 
speed limit established under this 
Chapter or a local ordinance com-
mits a Class B misdemeanor. (b) A 
person who drives a vehicle upon 
any highway of this State at a speed 
that is 35 miles per hour or more in 
excess of the applicable maximum 
speed limit established under this 
Chapter or a local ordinance com-
mits a Class A misdemeanor.11

Mandatory Conviction sentence 
730 ILCS 5/5-6-1(P) & (Q)

(p) The provisions of paragraph (c) shall 
not apply to a defendant charged 
with violating Section 11-601.5 of 
the Illinois Vehicle Code or a simi-
lar provision of a local ordinance. 
(q) The provisions of paragraph 
(c) shall not apply to a defendant 
charged with violating subsection 
(b) of Section 11-601 of the Illinois 
Vehicle Code when the defendant 
was operating a vehicle, in an ur-
ban district, at a speed in excess of 
25 miles per hour over the posted 
speed limit.12

Paragraph (c) Supervision

(c) The court may, upon a plea of guilty 
or a stipulation by the defendant 
of the facts supporting the charge 
or a finding of guilt, defer further 
proceedings and the imposition of 
a sentence, and enter an order for 
supervision of the defendant, if the 
defendant is not charged with: (i) a 
Class A misdemeanor, as defined 
by the following provisions of the 
Criminal Code of 1961 or the Crimi-
nal Code of 2012: Sections 11-9.1; 
12-3.2; 11-1.50 or 12-15; 26-5 or 
48-1; 31-1; 31-6; 31-7; paragraphs 
(2) and (3) of subsection (a) of Sec-
tion 21-1; paragraph (1) through 
(5), (8), (10), and (11) of subsection 
(a) of Section 24-1; (ii) a Class A mis-
demeanor violation of Section 3.01, 
3.03-1, or 4.01 of the Humane Care 
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for Animals Act; or (iii) a felony. If 
the defendant is not barred from 
receiving an order for supervision 
as provided in this subsection, the 
court may enter an order for super-
vision after considering the circum-
stances of the offense, and the his-
tory, character and condition of the 
offender, if the court is of the opin-
ion that:(1) the offender is not likely 
to commit further crimes;2) the de-
fendant and the public would be 
best served if the defendant were 
not to receive a criminal record; 
and 3) in the best interests of jus-
tice an order of supervision is more 
appropriate than a sentence other-
wise permitted under this Code.

A misdemeanor conviction means you 
have a criminal record searchable in the ju-
risdiction of conviction and anywhere else 
public records are available. With easy ac-
cess to sensitive information online, these 
records can be nearly instantly obtained by 
employers, potential employers, landlords, 
school admissions personnel and public and 
financial aid providers. Put another way: you 
could be denied freedom, residency, a job, a 
home, financial aid, and much more just be-
cause you drove over the speed limit. 

And you can’t do much about it. In Illinois, 
criminal convictions are not expungable. 
Some may be sealable, but a sealed record 
still exists and is accessible via subpoena by 
certain federal and state agencies.13

The Secretary of State gets reports of all 
traffic convictions and license suspension 
and revocation could result from an Exces-
sive Speeding conviction.14 And for profes-
sional drivers, the impact can be even more 
devastating.15 A professional driver if sus-
pended because of a speeding conviction 
could lose not only his license but his liveli-
hood. An Excessive Speeding conviction can 
stop you from getting a job, and if you have 
one, it can take it away. 

Right now Illinois Judges’ hands are tied 
with respect to the mandatory conviction 
on excessive speeding. Even a Rule 40216 
conference with the judge and prosecution 
leaves the judge with only the charges’ statu-
tory sentence range from which to provide 
recommendation. Mitigation,17 normally a 
very big part of a sentencing conference, is 
moot with respect to Excessive Speeding. No 
priors and a very good reason for speeding, 
dire circumstances yet short an affirmative 

necessity defense, do not matter for sentenc-
ing purposes. The person without even so 
much as a parking ticket is on the same foot-
ing as someone else with five petty speeding 
tickets, a retail theft, and a prior reckless driv-
ing charge for which supervision had been 
granted. 

On August 12, 2014, Judge Deborah 
Gubin gave the opinion in People v. Vincent 
Rizzo.18

She found that though Excessive Speed-
ing should be a criminal charge, not afford-
ing supervision as an option for relief is a 
disproportionate sentence, therefore a sub-
stantive due process violation.19 Attorney 
Tom Speedie, Council member of the Illinois 
State Bar Association Section on Traffic Laws 
and Courts, gives a detailed breakdown of 
Judge Gubin’s opinion.20

It is unconstitutional to force a misde-
meanor conviction on an Excessive Speed-
ing charge. Supervision is a reasonable sen-
tencing option that should be allowed for 
consideration by the courts. 

An important point to emphasize here 
is that both the Rizzo opinion21 and this ar-
ticle’s leanings are not to discuss whether 
Excessive Speeding should be charged as 
a criminal offense, but to argue that as it 
stands as a criminal infraction, the denial of 
supervision as a sentencing option is uncon-
stitutional. 

The State has filed leave to appeal which 
has been granted, the State’s Response is 
due April 30. 

The Illinois State Bar Association has ap-
proved our request to seek leave to file an 
Amicus brief with the Illinois Supreme Court 
in Rizzo. The ISBA General Counsel’s office 
has permitted the filing of a joint Amicus 
with the DuPage County Criminal Bar Assn 
and Illinois Assn of Criminal Defense Law-
yers. 

Let us revisit Sue, the hypothetical lead 
footed mommy of spewing Johnny. Say she 
still booked it to the hospital and got ticket-
ed en route for Excessive Speeding, but this 
time there were reasonable sentencing laws 
and she was able to get Supervision as a first 
time offender. Neither her driving record nor 
her criminal record were ill affected, she got 
her dream job, dream house, dream spouse 
(hey, it’s a hypothetical), and she was able to 
better provide for Johnny and his demon-
strative digestive system. Johnny went on to 
become the foremost G.I. Specialists in the 
world, and helping millions of patients and 

Traffic Laws & Courts

Published at least four times per year.

Annual subscription rate for ISBA 
members: $25.

To subscribe, visit www.isba.org  
or call 217-525-1760

Office
Illinois Bar Center

424 S. Second Street
Springfield, IL 62701

Phones: 217-525-1760 OR 800-252-8908
www.isba.org

Editors
Sarah E. Toney

George G. Livas

Managing Editor/ 
Production

Katie Underwood
kunderwood@isba.org

Traffic Laws & Courts 
Section Council

David B. Franks, Chair
Juliet E. Boyd, Vice Chair
Lisa L. Dunn, Secretary

Thomas Speedie, Jr., Ex-Officio

Melissa L. Burkholder, Staff Liaison
J. Brick Van Der Snick, CLE Coordinator
J. Randall Cox, CLE Committee Liaison

Stephen M. Komie, Board LIaison

Disclaimer: This newsletter is for subscribers’ 
personal use only; redistribution is prohibited. 
Copyright Illinois State Bar Association. Statements 
or expressions of opinion appearing herein are 
those of the authors and not necessarily those of the 
Association or Editors, and likewise the publication 
of any advertisement is not to be construed as an 
endorsement of the product or service offered un-
less it is specifically stated in the ad that there is such 
approval or endorsement.

Articles are prepared as an educational service 
to members of ISBA. They should not be relied upon 
as a substitute for individual legal research. 

The articles in this newsletter are not intended 
to be used and may not be relied on for penalty 
avoidance.

Postmaster: Please send address changes to the 
Illinois State Bar Association, 424 S. 2nd St., Spring-
field, IL 62701-1779. 

Ashley Erin Bechtold
Anthony A. Bruno

Larry A. Davis
William A. Davis

Liam Dixon
Nancy G. Easum
Ted P. Hammel

Ted Harvatin
Donald J. Ramsell
Jeremy J. Richey
Vijay R. Sharma
Sarah E. Toney

J. Brick Van Der Snick
Jennifer B. Wagner



4 

June 2015 Vol. 24, No. 4 | Traffic Laws & Courts

those close to them during the span of his 
career. 

Where mitigating circumstances may 
exist and where some other misdemeanor 
offenses such as DUI, Reckless Driving, and 
Theft allow for Supervision as a sentencing 
option for first time offenders, the denial of 
Supervision as a sentencing option for Ex-
cessive Speeding is unconstitutional. The 
change can happen and is in our hands. Sup-
port the availability of supervision as sen-
tencing option for Excessive Speeding. ■
__________

1. People v. Vincent Rizzo 37997158: <http://
usharolaw.com/wp-content/uploads/2014/09/

PEOPLE-v.-VINCENT-RIZZO-37997158-ORDER-
HOLDING-STATUTE-UNCONSTITUIONAL.pdf>

2. Id.
3. ISBA Traffic Laws and Courts Council Mem-

ber Don Ramsell, as of 03/30/15 awaiting FOIA au-
thentication of statistics provided via e-mail to his 
prior FOIA request

4. Illinois General Assembly, Compiled Stat-
utes, Illinois Vehicle Code: <http://www.ilga.gov/
legislation/ilcs/ilcs4.asp?ActID=1815&ChapterID=
49&SeqStart=116500000&SeqEnd=118000000>

5. SOS
6. <ActID=1815&ChapterID=49&SeqStart=11

6500000&SeqEnd=118000000>
7. Illinois Appellate Defender: <https://www.

illinois.gov/osad/Expungement/Pages/default.
aspx>

8. Id.

9. See Footnote 1
10. See Footnote 1
11. Illinois General Assembly, Compiled Stat-

utes, Illinois Vehicle Code: <http://www.ilga.gov/
legislation/ilcs/ilcs4.asp?ActID=1815&ChapterID=
49&SeqStart=116500000&SeqEnd=118000000>

12. Illinois General Assembly, Compiled Stat-
utes, Corrections:

13. See Footnote 7
14. SOS
15. SOS
16. IL SC Rule 402
17. Mitigation statute
18. See Footnote 1
19. Defense atty opinion
20. Speedie article. ISBA's Traffic Laws & Courts 

newsletter, May 2015.
21. See Footnote 1

An overview of DUI evaluations in Illinois

Continued from page 1

of the problem, and undergo the imposition 
of treatment as appropriate.”2

This language appears to be fairly 
straightforward: an evaluation must be con-
ducted before the trial court can sentence a 
defendant. But, what would happen if a de-
fendant refused to complete an evaluation? 
Would the trial court have the authority to 
sentence the defendant anyway? The an-
swer is “yes” according to the Illinois Supreme 
Court in People v. Baker.3 The Court ruled that 
evaluations are permissive rather than man-
datory.4 A court must be able to control its 
docket and a motorist “should not benefit 
from his own defiance of the criminal justice 
system.”5

Asserting Fifth Amendment  
Privilege

An evaluation will likely contain incrimi-
nating information obtained from questions 
posed to the defendant. Can a defendant as-
sert his Fifth Amendment right to not incrim-
inate himself? According to the Baker court, 
the answer is “yes” again.6 But, the defendant 
must attend the evaluation appointment 
and be prepared to assert his privilege at the 
right time:

In order to claim the privilege, an 
individual must claim it during the ex-
amination and as questions are asked. 
The individual must assert the claim 
only in response to potentially incrimi-

nating questions. Furthermore, the in-
dividual must either timely assert the 
privilege or be prepared to establish 
that the privilege was self-executing. 
The individual claiming the privilege 
must have a reasonable ground to 
believe that his answers to questions 
asked might tend to incriminate him. 
Once the individual claims the privi-
lege, it is for the circuit court to deter-
mine if under the particular facts there 
is a real danger of incrimination.7

Levels of Treatment Intervention
The Illinois Administrative Code provides 

four levels of risk that motorists may pose to 
public safety: minimal, moderate, significant, 
and high.8 Minimal risk requires a defendant 
to complete at least 10 hours of DUI risk edu-
cation.9 Moderate risk requires the risk edu-
cation plus at least an additional 12 hours of 
early intervention services.10 Significant risk 
calls for the risk education plus at least 20 
hours of substance abuse treatment.11 High 
risk calls for at least 75 hours of substance 
abuse treatment.12 Each evaluation identi-
fies the risk level of the DUI offender.

Obtaining Evaluations in Other 
States

If a defendant is not a resident of Illinois, 
a trial court possesses the discretion to al-
low the defendant to be evaluated where he 

resides.13 When a defendant resides outside 
the state, and it is not practical for the defen-
dant to make extra trips to Illinois to complete 
an evaluation, the trial court’s authority to al-
low an out-of-state evaluation can be useful. 
It can be frustrating to both the prosecution 
and the defense when a case is unnecessarily 
continued for further status because the de-
fendant has not completed an evaluation. Al-
lowing out-of-state evaluations is not only a 
convenience for the defendant; it also helps 
resolve cases in a timely manner.

Local Rules
Legal practitioners should be aware of lo-

cal rules and other orders that may affect the 
resolution of cases. For example, in the Sixth 
Judicial Circuit, the motorist must submit to 
drug testing as part of the evaluation pro-
cess, and the evaluation must also contain 
the circuit’s addendum questionnaire.14 The 
practitioner should never assume that evalu-
ation requirements are similar in all courts 
and circuits.

Locating Evaluation Providers
If a client lives in a county that is not famil-

iar to the practitioner, the practitioner may 
not know the evaluators in that county. The 
Illinois Department of Human Services main-
tains, on its website, a list of providers in each 
county.15 This list is useful when helping cli-
ents find an evaluator in an unfamiliar area.
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Early Completion of Treatment
If a client is planning to plead guilty to a 

DUI, counsel should consider encouraging 
the client to complete all recommended 
treatment early. The prosecutor for the case 
may be willing to make the client a better 
deal (such as a shorter period of supervision) 
when the prosecutor sees that all counseling 
is substantially or actually completed. In the 
event that the case proceeds to a sentencing 
hearing, the treatment completion will also 
likely be viewed favorably by the trial court. 
At the very least, the client will have a man-
datory part of his sentence completed. In a 
routine case, there is little risk and much po-
tential reward to the client completing treat-
ment early.

Quick Reference Chart for DUI Evaluations

Professional Evaluation 
Required

730 ILCS 5/5-4-1(a); 
625 ILCS 5/11-
501.01(a)

Out of State Evaluations 
Permitted

730 ILCS 5/5-4-1(a); 
625 ILCS 5/11-
501.01(h).

Provider Licenses Issued 
by DHS

20 ILCS 301/15-10

Administrative Code -- 
Evaluations

77 Ill. Adm. Code 
2060.503

__________
Jeremy is the state’s attorney for Moultrie 

County, Illinois and is a member of the section 
council for the ISBA Traffic Laws and Courts Sec-
tion.

1. 730 ILCS 5/5-4-1(a).
2. 625 ILCS 5/11-501.01(a).
3. 123 Ill.2d 233 (1988).
4. Id. at 237-38.
5. Id. at 238.
6. Id. at 243.
7. Id. at 243-44 (citations omitted).
8. 77 Ill. Adm. Code 2060.503(g).
9. Id. at 2060.503(h)(1).
10. Id. at 2060.503(h)(2).
11. Id. at 2060.503(h)(3).
12. Id. at 2060.503(h)(4).
13. 730 ILCS 5/5-4-1(a); 625 ILCS 5/11-501.01(h).
14. Ill. 6th Jud. Cir. Ct. Admin. Order 94-11.
15. <http://www.dhs.state.il.us/OneNetLi-

brary/27896/documents/By_Division/OASA/Di-
rectories/License_Directory_by_County.pdf>.

The Administrative Hearing process is 
governed by the Illinois Administra-
tive Code, ch.II, sec. 1001 et. Seq. The 

rules and regulations as well as the hearing 
procedures have become increasingly com-
plex and often misunderstood. However, 
the attorney can be prepared with adequate 
knowledge and understanding of the appli-
cable rules, statutes, regulations and policies 
of the Secretary of State’s Office in order to 
successfully represent a client. 

This article will discuss how to success-
fully represent a client who is suspended or 
revoked pursuant to Sections 6-206(a)9, 10 
or 14 of the Illinois Vehicle Code. (625 ILCS 
5/6-206(a)(9), (10) or (14)). These are gener-
ally non- alcohol related suspensions and/or 
revocations. If there is a history of alcohol use 
or alcohol related arrests, that is beyond the 
scope of this article, and the hearing prepa-
ration may be entirely different. Some clients 
may be eligible for an informal hearing to re-
quest driving relief. That is also beyond the 
scope of this article, although much of the 
hearing preparation and documentation is 
similar in nature.

A. Initial Interview
Upon your initial interview with your cli-

ent, you will need to review your client’s 
court purposes abstract. Abstracts may be 
ordered by mail from the Secretary of State 
or in person at various facilities. You will learn 
from the abstract whether your client’s driv-
ing privileges are suspended or revoked, 
what date your client may be eligible for full 
reinstatement or the end of the suspension, 
and whether there are any other suspen-
sions or revocations, or stops on your client’s 
driving record. 

Once you determine that your client is 
eligible for a formal hearing, you can send 
in to the Secretary of State a written request 
for a hearing at one of the four locations 
where formal hearings are conducted along 
with the $50 fee. You will need to determine 
whether you are contesting the suspension 
or revocation or whether you are simply re-
questing a Restricted Driving Permit. Please 
note that no relief can be granted if your 
client has a pending ticket. If your client is 
currently on parole or probation for any of-
fense, you will need to submit a certified or 
court stamped copy of the parole/probation 
terms; a dated current letter (usually within 
30 days prior to the hearing) from the proba-
tion/parole officer indicating that your client 
is in compliance with the terms; and if your 

client has been recently discharged, a copy 
of the discharge.

You will also need to learn whether you 
client suffers from any medical conditions. 
If your client has been diagnosed with car-
diovascular disease; dizzy or fainting spells; 
a seizure disorder; diabetes; musculosketal 
condition; or a mental disorder (i.e., bipolar, 
schizophrenia, clinical depression), then you 
must submit a current completed medical 
report on the form specified by the Secretary 
of State. All documents presented to the Sec-
retary of State must be original documents. 
(See 92 Ill.Adm.Code 1001.90(b)).

B. Pre-Hearing Motions
Although not typically presented, the Ad-

ministrative Code provides for pre-trial mo-
tions, including discovery requests. A motion 
for discovery can be brought pursuant to 92 
Ill.Adm.Code 1001.100(e), (f ) and (i). This al-
lows the practitioner to review and inspect 
the contents of the Secretary of State’s file 
in advance of the hearing. This can be espe-
cially important if your client may have had 
a formal or informal hearing in the past and 
there is no indication of this on the driving 
record. Or, perhaps your client has no record 
of the Order and documents presented at a 

Representing a suspended or revoked driver before the Secretary 
of State; formal administrative hearing for relief pursuant to  
Section 6-206(a) 9, 10 OR 14 of the Illinois Vehicle Code
By Lisa L. Dunn
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prior hearing. You will certainly want to learn 
whether your client had any alcohol related 
arrests, suspensions, or revocations in the 
past. The file may contain previous formal 
or informal orders, alcohol/drug evaluations, 
treatment verification documents, or investi-
gative reports. While that background may 
have nothing to do with the instant issues 
before the Secretary of State, you can be sure 
that the hearing representative will inquire at 
the hearing. You will want to read the entire 
contents of the file with a critical eye and pre-
pare your client for any questions that may 
be raised.

C. Non-Alcohol Related Offenses- 
6-206(a)(9), (10) and (14)

On behalf of your client, you may request 
a hearing if your client’s driving privileges 
are suspended or revoked pursuant to Sec-
tion 6-206(a)9 of the Illinois Vehicle Code: a 
suspension or revocation due to making a 
false statement, knowingly concealing a ma-
terial fact or providing false information or 
identification in an application for a driver’s 
license, identification card or permit. A simi-
lar, yet different suspension or revocation 
may be pursuant to Section 6-206(a)10 of 
the Illinois Vehicle Code: a suspension or re-
vocation due to having possessed, displayed 
or attempted to fraudulently use any license, 
identification card or permit not issued to 
the person. A third suspension or revoca-
tion that often arises is pursuant to Section 
6-206(a)14 of the Illinois Vehicle Code: due 
to having committed a violation of Section 
6-301, 6-301.1, or 6-301.2 of the Illinois Ve-
hicle Code. (5/6-301: Unlawful use of license 
or permit; 5/6-301.1: Fictitious or unlawfully 
altered driver’s license or permit; 5/6-301.2: 
Fraudulent driver’s license or permit). These 
suspension or revocations on their face may 
not involve alcohol, but the facts behind 
them may indicate otherwise. 

The burden of proof is on the applicant, 
Petitioner, at the hearing. The standard of 
proof is by a preponderance of the evidence, 
except as provided by 92 Ill.Adm.Code Sec-
tions 1001.100(s) and 1001.420(c), 430(b) 
and 440(b). The facts and circumstances will 
dictate what documentary evidence you will 
need to present at the hearing. 

At your initial meeting with your client, 
you may learn that your client, who is under 
the age of 21, displayed someone else’s ID 
card who is over the age of 21, in order to 
obtain access to a bar. If there is evidence of 
the use or potential use of alcohol by an un-

derage individual in possession of a driver’s 
license or identification card issued to an 
overage individual, then the presumption is 
that the petitioner intended to use the over-
age identification to purchase alcohol or to 
enter a drinking establishment. Freed v. Ryan , 
301 Ill.App.3d 952, 235 Ill.Dec. 173, 704 N.E.2d 
746. You will then need to consider whether 
your client needs to submit an Investigative 
Alcohol and Drug Evaluation. 

Or, at your initial meeting you will learn 
that your client will testify about his involve-
ment with the fictitious, unlawfully altered or 
fraudulent ID card/drivers’ license. You may 
learn that the ID card/driver’s license he dis-
played indicated an age over 21 when your 
client was actually under 21 years of age at 
the time of the incident in question. Again, 
you may consider presenting an Investiga-
tive Alcohol and Drug Evaluation.

An Investigative Alcohol and Drug Evalu-
ation is requested when the Petitioner’s loss 
of driving privileges is not related to a DUI 
arrest, but alcohol was somehow involved 
in the conduct that caused the suspension 
or revocation. This is to be completed by an 
evaluator and contains a recommendation 
portion. The attorney is well advised to have 
her client successfully complete the recom-
mendations prior to the formal hearing and 
provide proof of same at that hearing. 

Generally, non-alcohol related suspen-
sions or revocations are the result of poor 
driving habits, a conscious disregard for the 
laws governing the operation of motor ve-
hicles, or a combination of both. In order to 
meet your client’s burden of proof, you will 
need to prove that the issuance of driving 
privileges will not endanger the public safety 
and welfare. You should be conversant with 
your client’s driving history, use of alcohol 
and drugs, and past criminal history. All evi-
dence presented should be used to prove 
that your client will be a safe and responsible 
driver. 

Oftentimes, proof of changes in your cli-
ent’s attitude, lifestyle and any remedial ac-
tion he has taken is sufficient. Completion 
of a driver remedial education course or 
defensive driving course by your client can 
demonstrate rehabilitation of past driving 
habits. You may also wish to present charac-
ter reference letters that stress your client’s 
degree of maturity, responsibility, present at-
titudes and the changes that occurred since 
the revocation or suspension of his driving 
privileges. You should pay careful attention 
to your client’s demeanor and his ability to 

communicate the changes he has made.

D. Restricted Driving Permit
If your request includes a restricted driv-

ing permit, then you need to present addi-
tional evidence. When you client is applying 
for hardship relief, meaning that he is not eli-
gible for full reinstatement, then he will need 
to testify that there is an undue hardship due 
to the suspension or revocation. (92 Ill.Adm.
Code 1001.420(i) and 1001.430(i)). You will 
need to determine what type of restricted 
driving permit your client is eligible. If your 
client is requesting an employment restrict-
ed driving permit then you will need to elicit 
testimony about your client’s job. Your client’s 
testimony will need to include the name and 
address of his employer; the days and hours 
of employment; the number of miles driven 
to and from work and/or driving in conjunc-
tion with his employment; and an explana-
tion of how the job duties are currently being 
performed. Similarly, if your client is request-
ing a medical, support/recovery, educational 
or day care permit, you will need to elicit simi-
lar questions. (625 ILCS 5/6-206(c)(3)).

E. Close of the Hearing
At the conclusion of the hearing, you will 

be granted an opportunity to make a clos-
ing statement. This should summarize the 
evidence presented with an emphasis on the 
question of whether your client has met his 
burden of demonstrating that he is no longer 
a risk to the public safety and welfare. Upon 
the close of the hearing, the hearing office 
will announce that the testimony presented 
and documents admitted into evidence will 
be reviewed and a written decision will be is-
sued. The written decision referred to as an 
Order, will contain the recommendation of 
the hearing officer, decision of the Secretary 
of State, findings of fact, conclusions of law, 
and recitation of the applicable statutes and 
rules. A decision is required within 90 days. 
(See 625 ILCS 5/2-118(d) and 92 Ill.Adm.Code 
1001.110). ■
__________

Lisa L. Dunn, a partner with MASSUCCI, 
BLOMQUIST, ANDERSON & DUNN, is an attorney 
with an office in Arlington Heights. She represents 
clients in criminal and traffic matters in Lake and 
Cook County. She is also a 17-year veteran of the 
Secretary of State, Department of Administrative 
Hearings, having previously served as a part-time 
contractual Hearing Officer. She has extensive 
experience with DUI license reinstatement hear-
ings, BAIID violations, and interpretation of the 
rules and regulations of the Secretary of State. The 
views expressed in this article are not those of the 
Illinois Secretary of State but those of the author.
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Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

July
Wednesday, 7/1/15- Teleseminar—

Outsourcing Agreements. Presented by the 
ISBA. 12-1.

Thursday, 7/2/15- Teleseminar—Plan-
ning with Life Insurance Trusts. Presented by 
the ISBA. 12-1.

Tuesday, 7/7/15- Teleseminar—Busi-
ness Planning with Series LLCs. Presented by 
the ISBA. 12-1.

Wednesday, 7/8/15- Teleseminar—Eth-
ical Issues When Representing the Elderly—
LIVE REPLAY. Presented by the ISBA. 12-1.

Thursday, 7/9/15- Teleseminar—Settle-
ment Agreements in Litigation- LIVE REPLAY. 
Presented by the ISBA. 12-1.

Tuesday, 7/14/15- Teleseminar—Tax 
Planning for Real Estate, Part 1. Presented by 
the ISBA. 12-1.

Wednesday, 7/15/15- Teleseminar—
Tax Planning for Real Estate, Part 2. Presented 
by the ISBA. 12-1.

Tuesday, 7/21/15- Teleseminar—Re-
strictive & Protective Covenants in Real Es-
tate. Presented by the ISBA. 12-1.

Wednesday, 7/22/15- Teleseminar—
Fiduciary Duties & Liability of Nonprofit/
Exempt Organization Directors and Officers. 
Presented by the ISBA. 12-1.

Thursday, 7/23/15- Teleseminar—Eth-
ics and Digital Communications- LIVE RE-
PLAY. Presented by the ISBA. 12-1.

Friday, 7/24/15- Teleseminar—Estate 
Planning for Farms and Ranches- LIVE RE-
PLAY. Presented by the ISBA. 12-1.

Tuesday, 7/28/15- Teleseminar—Busi-
ness Planning with S Corps, Part 1. Presented 
by the ISBA. 12-1.

Wednesday, 7/29/15- Teleseminar—
Business Planning with S Corps, Part 2. Pre-
sented by the ISBA. 12-1.

Thursday, 7/30/15- Teleseminar—Emi-
nent Domain, Part 1- LIVE REPLAY. Presented 
by the ISBA. 12-1.

Friday, 7/31/15- Teleseminar—Eminent 
Domain, Part 2- LIVE REPLAY. Presented by 
the ISBA. 12-1.

August
Tuesday, 8/4/15- Teleseminar—Con-

struction Agreements, Part 1. Presented by 
the ISBA. 12-1.

Wednesday, 8/5/15- Teleseminar—
Construction Agreements, Part 2. Presented 
by the ISBA. 12-1.

Tuesday, 8/11/15- Teleseminar—Estate 
Planning with Annuities & Financial Prod-
ucts. Presented by the ISBA. 12-1.

Thursday, 8/13/15- Teleseminar—2015 
in Age Discrimination Update. Presented by 
the ISBA. 12-1.

Friday, 8/14/15- Teleseminar—Ethical 
Issues in Buying, Selling, or Transferring a 
Law Practice. Presented by the ISBA. 12-1.

Tuesday, 8/18/15- Teleseminar—Busi-
ness Divorce: When Business Partners Part 
Ways, Part 1. Presented by the ISBA. 12-1.

Wednesday, 8/19/15- Teleseminar—
Business Divorce: When Business Partners 
Part Ways, Part 1. Presented by the ISBA. 12-1.

Thursday, 8/20/15- Teleseminar—Ease-
ments in Real Estate. Presented by the ISBA. 
12-1.

Monday, 8/24/15- Teleseminar—Like-
Kind Exchanges of Business Interests- LIVE 
REPLAY. Presented by the ISBA. 12-1.

Tuesday, 8/25/15- Teleseminar—Estate 
Planning for Guardianship and Conservator-
ships. Presented by the ISBA. 12-1. 

September
Tuesday, 9/1/15- Teleseminar—Estate 

& Trust Planning With the New 3.8% on In-
come. Presented by the ISBA. 12-1.

Wednesday, 9/2/15- Teleseminar—
Drafting Service Agreements in Business. 
Presented by the ISBA. 12-1.

Thursday, 9/3/15- Teleseminar—Draft-
ing Effective Employee Handbooks- LIVE RE-
PLAY. Presented by the ISBA. 12-1.

Friday, 9/4/15- Teleseminar—Rights of 
First Refusal/Rights of First Offer in Transac-
tions. Presented by the ISBA. 12-1.

Tuesday, 9/8/15- Teleseminar—Ethics 
and Pre-Trial Investigations. Presented by the 
ISBA. 12-1.

Thursday, 9/10/15- Teleseminar—Sell-
ing Closely-Held Companies to Employees, 
Part 1- LIVE REPLAY. Presented by the ISBA. 
12-1.

Friday, 9/11/15- Teleseminar—Selling 
Closely-Held Companies to Employees, Part 
2- LIVE REPLAY. Presented by the ISBA. 12-1.

Tuesday, 9/15/15- Teleseminar—Plan-
ning to Obtain Tax Free Treatment in Busi-
ness Combinations. Presented by the ISBA. 
12-1.

Wednesday, 9/16/15- Teleseminar—
Duress & Undue Influence in Estate and Trust 
Planning- LIVE REPLAY. Presented by the 
ISBA. 12-1.

Wednesday, 9/16/15- Live Studio Web-
cast—Litigating the Municipal Division Case: 
“Small” Cases Can Create Big Headaches. Pre-
sented by the ISBA Tort Law Section. 10:30-
noon.

Thursday, 9/17/15- Chicago, ISBA Re-
gional Office—Complex Asset Recovery: 
Fraudulent Transfers, Offshore Assets & 
Charging Orders. Presented by ISBA Com-
mercial Banking, Collections and Bankruptcy 
Section. 8:45-12:15 pm. 

Thursday, 9/17/15- Live Webcast—
Complex Asset Recovery: Fraudulent Trans-
fers, Offshore Assets & Charging Orders. 
Presented by ISBA Commercial Banking, 
Collections and Bankruptcy Section. 8:45-
12:15 pm. ■



Traffic Laws & Courts
Illinois Bar Center
Springfield, Illinois 62701-1779

June 2015
Vol. 24 No. 4

Non-Profit Org.
U.S. POSTAGE

PAID
Springfield, Ill.
Permit No. 820

Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

Don’t miss this invaluable  
guide to jury selection!

Order at www.isba.org/store or by calling Janet at 800-252-8908
or by emailing Janet at jlyman@isba.org

PICKING A CIVIL JURY: A GUIDE FOR ILLINOIS  
TRIAL LAWYERS

$25 Members/$40 Non-Members
(includes tax and shipping)

PICKING A CIVIL JURY: 
A GUIDE FOR ILLINOIS TRIAL 

LAWYERS
Bundled with a free Fastbook PDF download!

As part of the ISBA’s Practice Ready Series, this book is 
specifically designed to be a must-have resource for 
new attorneys and others wishing to brush up on their 
jury selection skills. It concisely walks you through 
each stage of picking a jury, from making the initial jury 
demand to challenging jurors during trial. The guide not 
only covers the procedural mechanics of jury selection, 
but also includes chapters on voir dire strategies, the 
psychology of picking a jury, and using the Internet 
in jury selection. Statutory and case law citations are 
provided throughout and most chapters include a list of 
helpful practice tips. The book is written by respected 
trial lawyer Michael J. Salvi and his son, Alexander. 
Order your copy today!

A “MUST 
HAVE” for

trial lawyers


