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Introduction and background

In the legislative drafting process, 
it is common to include in a piece 
of legislation a provision setting 

forth the purpose of the bill in order to 
establish the general tone and intention 
of the legislative body. As one reads 
the new Smoke Free Illinois Act,1 there 
is no doubt what the Illinois General 
Assembly was trying to accomplish. 
Citing the findings of the United States 
Surgeon General, the Environmental 
Protection Agency, and the American 
Society of Heating, Refrigerating, and 
Air-Conditioning Engineers, Illinois 
lawmakers were concerned with pro-
tecting the public from the health risks 
associated with indoor exposure to 
secondhand smoke.2 Reports from these 
organizations indicate that some 2,900 

Illinois citizens lose their lives each 
year from exposure to the hazard of 
secondhand smoke and that the prob-
lem cannot be eliminated or reduced 
to safe levels through ventilation or 
air cleaning filtration systems. This left 
the General Assembly with just one 
option—to eliminate all indoor smok-
ing activities in public places wherever 
practicable.

Senate Bill 500 (Cullerton, D-
Chicago) had 18 sponsors in the Senate 
and 34 in the House. Although popular 
in both legislative chambers, to no one’s 
surprise, the measure faced stiff oppo-
sition from the tobacco companies, 
bar owners, restaurateurs, and those 
in the hospitality industry.3 In the end, 
the bill prevailed in the Senate with a 
vote of 34-23-1 and cleared the House 
by a margin of 73-42-1. The Governor 
signed the bill on July 23, 2007, and it 
became effective as Public Act 95-017 
on January 1, 2008.

Illinois became the 26th state, in 
addition to Washington, D.C. and 
Puerto Rico, to pass some form of a 
smoke free law. On the international 
scene, Ireland became the first country 
to enact a nationwide smoking ban in 
2004. A number of other countries have 

since followed suit.4 

Requirements of the Act
The new law protects the public 

from exposure to secondhand smoke 
by prohibiting smoking in public places 
and places of employment and within 
15 feet of any entrance to a public 
place or place of employment.5 A 
“place of employment” is defined as 
“any area under the control of a public 
or private employer that employees 
are required to enter, leave or pass 
through during the course of employ-
ment.”6 These areas include offices and 
work areas, restrooms, conference and 
classrooms, break rooms and cafeterias 
and other common areas.7 The 15-foot 
ban also applies to windows that open 
and ventilation intakes that serve an 
enclosed area.8 There is no requirement 
for an employer to provide an outdoor 
shelter for smokers. In fact, an employer 
may designate additional areas in the 
workplace as smoke free, such as a 
non-enclosed area.9 

The term “public place” is broadly 
defined to include “that portion of any 
building or vehicle used by and open 
to the public,”10 including those owned 
or leased by the government.11 One 
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interesting government venue where 
the ban could have a dramatic adverse 
effect is the State’s 28 prisons, which 
until the ban went into effect, still sold 
cigarettes in prison commissaries and 
allowed inmates to light up in cells and 
elsewhere. Regardless of how many of 
the approximately 44,000 prisoners in 
Illinois smoke, the new law means no 
more cigarettes anywhere in the facili-
ties at any time.

Under the Act, smoking is still per-
mitted outdoors, but it must take place 
15 feet away from an exit, entrance, 
open window, or ventilation intake 
that serves an enclosed area where the 
activity is prohibited. Thus, patrons at 
beer gardens, tents, and outdoor patios 
can light up as long as the areas are not 
enclosed12 or unless a local ordinance 
bans it.13 

Signage and ashtrays
Beginning on January 1, 2008, 

“No Smoking” signs that meet cer-
tain specifications in the Act must be 
posted at each entrance to the place 
of employment or public place where 
smoking is prohibited by the person 
in control of the place.14 The required 
signs may be downloaded from the 
Illinois Department of Public Health’s 
(Department) Web site (www.smoke-
free.illinois.gov/Smoke-FreeSign.pdf). 
Ashtrays must be removed from areas 
where smoking is prohibited.15 

Exemptions
Only four specific areas are exempt 

from the requirements of the Act.16 
Section 35 allows smoking to take 
place in private residences or other 
dwelling places unless these areas are 
used as a child care, adult day care, or 
healthcare facility, or any other home-
based business open to the public.17 

Retail tobacco stores in operation 
before January 1, 2008, that derive 
more than 80 percent of their gross 
revenue from the sale of loose tobacco, 
plants, or herbs and cigars, cigarettes, 
pipes, and other smoking devices for 
burning tobacco and related smoking 
accessories are also exempt.18 A retail 
tobacco store that begins operation 
after January 1, 2008, may qualify for 
an exemption only if it is located in a 
freestanding structure occupied solely 
by the business and smoke from the 
business does not reach an enclosed 
area where smoking is banned.19 A 
tobacco department or section of a 

larger commercial establishment or an 
establishment with any type of liquor, 
food, or restaurant license is not con-
sidered a retail tobacco store and must 
comply with the Act.20 A retail tobacco 
store is required to provide an affida-
vit by January 31 of each year to the 
Department stating the percentage of its 
gross income that was derived from the 
sale of tobacco products.21 

Smoking is also permitted in private 
and semi-private rooms in nursing 
homes and long-term care facilities 
where one or more of the occupants 
smoke and they have agreed in writing 
to stay in a smoking room.22 Under pro-
posed rulemaking by the Department, 
which is discussed below at length, 
these facilities must comply with stat-
utes and administrative rules under 
which the facility is licensed and the 
fire protection and life safety codes 
included in those rules.23 

Last, hotel and motel guest rooms 
that are designated as smoking rooms 
are exempt from the law, provided that 
the rooms on the same floor are con-
tiguous and smoke from these rooms 
does not infiltrate into other areas 
where smoking is prohibited.24 Another 
important requirement is that no more 
than 25 percent of the rooms in a hotel 
or motel may be designated as smok-
ing rooms.25 The number of smoking 
and nonsmoking rooms may not be 
changed, except to permanently add 
additional nonsmoking rooms.26 

Complaints, enforcement,  
and violations

Any person, such as an employee 
or patron, may file a complaint with 
the Department, a State certified local 
public health department, or a local 
law enforcement agency against an 
individual or employer.27 Individuals 
can also file a complaint by calling 
the Department’s toll-free complaint 
line at (866) 973-4646 or by filing a 
written complaint. Complaint forms 
may be accessed online at <www.
smoke-free.illinois.gov/Smoke-free_
PrintableComplaintForm.pdf>. 

Businesses that violate the law are 
fined on a progressive scale.28 Fines 
range from $250 for a first offense29 to 
$2,500 for multiple infractions within 
one year of the first violation.30 An indi-
vidual violator may be fined from $100 
to $250.31 The question of how a viola-
tor can appeal or challenge a citation is 
one of several hot button issues that has 

not yet been resolved.

Home rule regulation
The state law still permits local 

control, as long as the local ordinance 
is more stringent than the Act.32 Local 
authorities may also increase fine struc-
tures for violations, add enforcement 
agencies and protocols, and prohibit 
smoking in other areas.33 Currently, 
there are 45 city and county ordinances 
in Illinois banning smoking that were 
either already in effect or were passed 
after the statewide ban became law.34 

Rulemaking attempts—up in 
smoke?

As background, Illinois law autho-
rizes and requires administrative agen-
cies to promulgate rules to implement 
the purpose of any specific statute 
affecting its operations. The Illinois 
Administrative Procedure Act (IAPA)35 
sets forth the steps to be followed in 
order for an agency to properly promul-
gate rules.

The procedures include two notice 
periods. The public comment or first 
notice stage begins when an agency 
files a notice with the Secretary of State 
for publication in the Illinois Register.36 
The public is entitled to at least 45 days 
notice so comments may be filed with 
the agency on the proposed rulemak-
ing.37 

The next stage, the legislative 
review or second notice period, com-
mences when the agency serves writ-
ten notice on the Joint Committee on 
Administrative Rules (JCAR),38 a bi-par-
tisan agency composed of 12 members 
of the General Assembly. After various 
reviews of the proposed rule changes 
are conducted internally by the JCAR 
staff, the matter is scheduled to be 
heard by the JCAR at a monthly meet-
ing in either Springfield or Chicago. The 
JCAR can approve, object, or recom-
mend changes to the proposals.39 

The final stage in the rulemaking 
process is adoption.40 In order to imple-
ment the changes, the agency must 
file certain documentation with the 
Secretary of State after the expiration of 
the second notice period.41

The Department’s proposed rules 
on the Smoke Free Illinois Act first 
appeared in the Illinois Register on 
October 5, 2007.42 The rules, which 
may be accessed at <www.ilsos.net/
departments/index/register/register_vol-
ume31_issue40.pdf>, define 65 words 
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and terms.43 Elsewhere in the rulemak-
ing, there are three main areas of focus: 
proprietor responsibilities, outdoor pati-
os, and complaints.44 Proprietors are 
obligated to insure that smoking does 
not occur in areas where it is banned, 
stop smoke from infiltrating into 
areas covered by the Act, post signs, 
remove ashtrays, inform employees 
and applicants for employment of the 
prohibition, and not retaliate against an 
individual who has exercised any right 
under the law.45 Second, smoking is 
permitted in an outdoor patio area pro-
vided the space is not entirely enclosed 
and is controlled by the proprietor.46 
Finally, the rules set out the procedure 
under which a complaint may be 
lodged with either the Department or 
other designated officials and the fac-
tors these agencies may consider in 
determining whether a violation has 
occurred.47 

After the 45-day first notice period 
expired, the rules were scheduled to 
be heard by JCAR at its December 11, 
2007, meeting. Committee members 
postponed the matter until the January 
meeting after citing six problems with 
the proposed rules.

At the meeting on January 9, 2008, 
JCAR voted 9-1 to object to the pro-
posed rulemaking and prohibit its 
filing with the Secretary of State. The 
Committee found that the adoption 
of this rulemaking would constitute a 
serious threat to the public interest and 
welfare. The reasons for the objection 
and prohibition were as follows:

JCAR objected to and prohibited 
filing of the rulemaking because it con-
tains no process by which an accused 
violator can argue that no violation 
occurred, appeal a finding of a vio-
lation, or appeal the amount of the 
imposed fine. An alleged violator’s only 
options are to pay the fine or challenge 
enforcement action through the circuit 
court. Lack of due process threatens 
the public interest and welfare. The 
proposed rulemaking may not be filed 
with the Secretary of State or enforced 
by the Department of Public Health 
for any reason following receipt of 
this certification and statement by the 
Secretary of State for as long as the 
Filing Prohibition remains in effect.48 

Smoldering questions and possible 
legislative fixes

JCAR’s latest action means the con-
troversy over the smoking ban rules 
has only just begun. Under the IAPA, a 

prohibition is permanent unless: (1) the 
agency agrees to satisfactorily modify 
the proposed rulemaking;49 (2) JCAR 
withdraws the prohibition within 180 
days;50 or (3) the General Assembly 
passes a joint resolution within 180 
days stating that it desires to discontin-
ue the prohibition.51 While Department 
officials were urged to redraft the 
proposals for the next scheduled meet-
ing of JCAR on February 14, 2008, the 
Department’s position was not known 
when this edition of the newsletter was 
submitted to print.

In the meantime, with no workable 
administrative rules yet in place and no 
time frame for their implementation, 
some legislators have taken matters 
into their own hands and introduced 
bills to amend the month-old law. 
Representative Mike Boland (D-East 
Moline), who voted against the ban, 
is sponsoring House Bill 4333. The 
proposal would add veterans’ halls and 
clubs, like the American Legion and 
Veterans of Foreign Wars, to the list of 
exempted places where smoking can 
occur. Representative Boland believes 
the amendment is a way of rewarding 
veterans for their past military service to 
the country.

Representative Randy Ramey ®-
West Chicago), who also opposed the 
law, is backing legislation that goes one 
step further. Under House Bill 4184, 
certain businesses, including riverboat 
casinos, horse racing tracks, adult 
entertainment facilities, private clubs 
that can document that three-fifths of 
its membership approves of smoking 
on the premises, some taverns that can 
prove that less than 10 percent of its 
revenue comes from food sales, and 
establishments hosting a tobacco con-
vention, could seek a special smoking 
license, just like a liquor license, from 
their local municipality.

Both bills have been assigned to 
the House Environmental Health 
Committee.

Other issues that need to be 
addressed include whether universities 
can legally conduct smoking-related 
research in state facilities and to what 
extent businesses, with outdoor premis-
es that otherwise meet the requirements 
of the law, are liable for smoke that 
migrates into areas where the activity is 
banned.

A fast and easy solution? - Don’t 
hold your breath

Several lawmakers tried to expand 
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the exemption language last year when 
Senate Bill 500 was being debated, 
but those efforts failed. Public interest 
groups and private organizations will 
no doubt fight attempts in the cur-
rent legislative session to erode the 
statewide ban or amend other existing 
provisions. Therefore, the JCAR would 
appear to be the best venue for solv-
ing the Act’s more pressing problems, 
such as the due process concern. The 
rulemaking process is designed to 
allow participation from all interested 
parties—the public, lawmakers, and 
special interest groups. The forging of 
a consensus on a comprehensive set 
of rules will take time and effort but 
ultimately it should eliminate the need 
for legislative action where opponents 
would have another opportunity to 
rewrite the law.
__________

*The author is the Assistant General 
Counsel of the Illinois Department of 
Revenue and a member of the ISBA’s 
Standing Committee on Government 
Lawyers. The opinions expressed herein are 
solely his and not those of the Department 
of Revenue.
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Go Green! There are many 
ways to be conscious of our 
environment. And, believe it 

or not, many are “convenient!”

Better World Shopper, <www.bet-
terworldshopper.com>, suggests “vot-
ing with your wallet” and choosing to 
spend a bit more on fairly traded, envi-
ronmentally conscious and sweat-free 
goods. Be a better world shopper!

Fair Trade Coffee tells us that the 
United States consumes 20% of the 
world’s coffee. Many agricultural 
workers toil in poverty. “Fair Trade is a 
viable solution to this crisis, assuring 
consumers that the coffee we drink 
was purchased under fair conditions. 
To become Fair Trade certified, an 
importer must meet stringent interna-
tional criteria; paying a minimum price 
per pound of $1.26, providing much 
needed credit to farmers, and provid-
ing technical assistance such as help 
transitioning to organic farming. Fair 
Trade for coffee farmers means commu-
nity development, health, education, 
and environmental stewardship.”  Fair 
Trade also has an online store. See Fair 
Trade Coffee Web site for information 
on where to buy. <http://www.globalex-
change.org/campaigns/fairtrade/cof-
fee/> 

For information on organic, sweat-
free, fair trade clothing, go to <www.

coopamerica.org>, <www.newdream.
org/consumer/index.php>, <www.
fairtradefederation.org>, <www.organ-
icconsumers.org/clothes/leaders.cfm>. 

To expand your “green” behav-
ior to the office, visit <http://www.
thegreenoffice.com/>. We all use so 
many electronic products that are 
constantly being updated. Consult the 
Environmental Protection Agency at 
<http://www.epa.gov/epaoswer/haz-
waste/recycle/ecycling/index.htm>. You 
can also donate your used computer: 
<http://www.epa.gov/epaoswer/haz-
waste/recycle/ecycling/donate.htm> or 
join a recycled office product coopera-
tive: <http://www.recycledproducts.
org/join.html>. One of the best ways 
to recycle is to make sure you reuse or 
recycle your inkjet and toner cartridges. 
You can help conserve resources and 
reduce pollution, as more than 300 
million cartridges end up in land fills 
every year! Remanufacturing just one 
cartridge saves about ½ gallon of oil. 
Individual companies offer recycling 
programs, so check with the manufac-
turer of your cartridge.

Lightbulbs have also come a long 
way. As your old bulbs burn out, 
replace them with energy-efficient 
“Energy Star” products. The Department 
of Energy has many great ideas and 
resources: <http://www.energystar.
gov/index.cfm?c=lighting.pr_lighting>. 

There are more energy-saving tips and 
products at <http://www.eere.energy.
gov/consumer/products_services/ener-
gysaving/index.cfm/mytopic=4000>. 

In Illinois, the Illinois Recycling 
Association provides a plethora of infor-
mation on e-cycling, freecycle. <http://
www.illinoisrecycles.org/>. “The pur-
pose of this site is to provide a listing 
service to foster the exchange, re-use 
and recycling of valuable commodities, 
products and services.” <http://illinois-
recyclesdirectory.org/IRecycle/>. 

Household cleaning and other 
products also harm the environment. 
Green cleaning products are those a 
trend away from chemically-reactive 
and toxic cleaning products. MSNBC 
provides natural cleaning tips <http://
www.msnbc.msn.com/id/17966376/>. 
There are organic cleaning solutions, 
like products from Seventh Generation, 
Mrs. Meyer’s Clean Day, Method, and 
Shaklee.

<http://earth911.org/> is a site that 
helps locate nearby recycling facilities 
for used motor oil, batteries, electronics 
and a host of other things that we often 
put in the trash. It also provides tips on 
living more “greenly.” 

More information is available on the 
internet and through governmental and 
nonprofit agencies.

In-Sites

Attorney General issues opinions

By Lynn Patton

Under section 4 of the 
Attorney General Act (15 
ILCS 205/4 (West 2006), as 

amended by Public Act 95-699, effec-
tive November 9, 2007), the Attorney 
General is authorized, upon request, to 
furnish written legal opinions to State 
officers and State’s Attorneys on mat-
ters relating to their official duties. The 
following is a summary of official opin-

ion Nos. 07-001 through 07-003 and 
informal opinion Nos. I-07-051 through 
I-07-057 that may be of interest to the 
government bar. 

Copies of an opinion may be 
requested by contacting the Opinions 
Bureau in the Attorney General’s 
Springfield office at (217) 782-9070. 
Copies of official opinions may also be 
found on the internet at <http://www.

illinoisattorneygeneral.gov/opinions/
index.html>.

Opinion No. 07-001 
Issued December 24, 2007

Overage Reports under the State 
Officials and Employees Ethics Act

Pursuant to section 20-65 of the 
State Officials and Employees Ethics 
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Act, if an Executive Inspector General 
(EIG) fails to complete an investigation 
within six months after opening an 
investigation, he or she must submit an 
overage report to both the Commission 
and the “appropriate ultimate juris-
dictional authority” setting forth the 
general nature of the allegation and the 
reason for failing to complete the inves-
tigation within six months. Therefore, 
the EIG for the Agencies of the Illinois 
Governor (EIGG) is under a statutory 
duty to notify the individual board of 
trustees of the specific State university 
or community college whose officer 
or employee is the subject of an inves-
tigation of the general nature of the 
allegation or information giving rise to 
the investigation and the reasons for 
the EIGG’s failure to complete that par-
ticular investigation within six months. 
Accordingly, the EIGG does not satisfy 
his duty to report overage investigations 
to the appropriate ultimate jurisdic-
tional authority by simply distributing 
a single overage report to the boards 
of trustees of all of the State’s universi-
ties and community colleges. 5 ILCS 
430/20-65 (West 2006).

Opinion No. 07-002 
Issued December 24, 2007

Public Access to Search Warrant 
Information Prior to the Final 
Disposition of a Case

Complaints for search warrants, 
accompanying affidavits or other evi-
dence in support thereof, and the war-
rants themselves are subject to public 
inspection pursuant to section 16 of the 
Clerks of Courts Act once the warrants 
have been returned to the court. There 
is no statutory or other authority that 
permits a circuit clerk to unilaterally 
seal or impound complaints for search 
warrants, affidavits, or the search war-
rants themselves. Absent a court order 
otherwise providing, therefore, circuit 
clerks must make these documents 
available to the public. 5 ILCS 140/1 
et seq. (West 2006); 705 ILCS 105/16 
(West 2006); 725 ILCS 5/108-4 (West 
2006), as amended by Public Act 95-
331, effective August 21, 2007.

Opinion No. 07-003 
Issued December 26, 2007

Applicability of the Local Records 
Act to the Records of County Election 
Commissions

Except as may be otherwise pro-

vided by law, county election commis-
sions are subject to and must comply 
with the Local Records Act if destroying 
or otherwise disposing of the public 
records in their custody. Nothing in the 
Federal or State election laws exempts 
county election commissions from sat-
isfying the Local Records Act’s require-
ments with regard to public records, 
including election materials, in their 
possession. 50 ILCS 205/3, 4, 7 (West 
2006); 42 U.S.C. §1974 (2000).

Informal Opinion No. I-07-051 
Issued November 1, 2007

Conflict of Interest–Firefighter or 
Paramedic Serving as Fire Protection 
District Trustee

Section 4 of the Fire Protection 
District Act generally prohibits fire pro-
tection district trustees from having a 
personal pecuniary interest in any con-
tract entered into by the fire protection 
district beyond the minimal contract 
amounts set forth therein, including 
contracts between a fire protection dis-
trict and a firefighter or paramedic for 
services as such. However, section 12 
of the Local Governmental Employees 
Political Rights Act authorizes mem-
bers of fire protection districts or fire 
departments to serve in any elected or 
appointed public office, including the 
office of fire protection district trustee. 
Therefore, construing the two statu-
tory provisions together, a firefighter or 
paramedic may serve as a fire protec-
tion district trustee, but he or she must 
abstain from voting on matters relating 
to his or her compensation or benefits 
received from the fire protection dis-
trict. 50 ILCS 135/12 (West 2006), as 
amended by Public Act 95-142, effec-
tive August 13, 2007; 70 ILCS 705/4 
(West 2006).

Informal Opinion No. I-07-053 
Issued December 6, 2007

Liens on Property for Fines and Costs of 
Prosecution

Section 124A-10 of the Code of 
Criminal Procedure of 1963 applies 
to all criminal offenses, whether clas-
sified as felonies or misdemeanors 
but not juvenile court proceedings. 
For purposes of section 124A-10, a 
court-ordered payment schedule is 
implemented upon entry of the court 
order. A certified copy of a judgment 

is an actual copy of the judgment 
order, signed and certified as true. 
Delinquency percentage rates should 
be applied only to the original judg-
ment amount and should not be calcu-
lated on a cumulative or compounded 
basis, nor should delinquency rates 
be applied to restitution that may 
be ordered by the court. Notice to 
those assessed delinquency charges is 
required, but personal or actual notice 
is not necessary. At the defendant’s 
request, the State’s Attorney should 
prepare and the clerk should record a 
release of lien once full payment has 
been made. Any administrative costs 
incurred by the clerk of the court in 
collecting unpaid judgment balances 
may be covered by the additional 
amounts collected. 705 ILCS 105/16 
(West 2006); 725 ILCS 5/102-15, 
124A-5, 124A-10 (West 2006); 730 
ILCS 5/5-5-6 (West 2006), as amended 
by Public Act 95-331, effective August 
21, 2007; 735 ILCS 5/12-183 (West 
2006).

Informal Opinion No. I-07-054 
Issued December 13, 2007

“Additional Corporate Tax” Levy by a 
Park District Subject to the Property Tax 
Extension Limitation Law

Park districts that are subject to the 
Property Tax Extension Limitation Law 
(PTELL) and that have never levied for 
the additional tax authorized by sec-
tion 5-3 of the Park District Code must 
obtain referendum approval in accor-
dance with section 18-190 of PTELL 
in order to levy the additional tax. 35 
ILCS 200/18-190 (West 2006); 70 ILCS 
1205/5-3 (West 2006).

Informal Opinion No. I-07-055 
Issued December 13, 2007

Amendment of County Zoning 
Ordinance

(1) A county may not effectuate a 
comprehensive rezoning through the 
adoption of a single map amendment. 
(2) A county may use overlay zoning 
as long as the restrictions imposed in 
an overlay district do not exceed the 
county’s general zoning authority. (3) 
A county may use its zoning ordinance 
to protect natural areas and wildlife 
habitat, prevent pollution, conserve 
natural resources, and preserve scenic 
beauty without the adoption of a Land 
Resource Management Plan. (4) A 
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non-home-rule county’s zoning ordi-
nance may not authorize private par-
ties to convey development rights from 
one parcel to another. (5) Although a 
full legal description of the property 
included in a map amendment is not 
specifically required, it is advisable to 
use the legal description. (6) Although 
a full legal description of the property 
included in a text amendment is not 
specifically required, it is likewise 
advisable to use the legal description. 
(7) Any municipality that has a zon-
ing ordinance in effect and shares a 
boundary with the land to be rezoned 
by the county has protest rights under 
section 5-12014 of the Counties Code, 
regardless of whether the municipali-
ty’s property is significantly affected by 
a text amendment. (8) Under section 
5-12014 of the Counties Code, acre-
age and perimeters of non-contiguous 
parcels should be considered together 
in determining protest rights. (9) When 
property in more than one township is 
affected by a single map amendment, 
a hearing should be held in one town-
ship, recessed, and then reconvened 
in the other township. 50 ILCS 805/1, 
2, 4 (West 2006); 55 ILCS 5/5-12014 
(West 2006).

Informal Opinion No. I-07-056 
Issued December 28, 2007

Immunity and Indemnification of 
Hospital Personnel Assisting Law 
Enforcement Officers With Blood Tests 
of DUI Suspects

Hospital personnel who draw blood 
samples from individuals who are 
arrested for or suspected of violating 
section 11-501 of the Illinois Vehicle 
Code, the statutory provision address-
ing driving while under the influence 
of alcohol, other drugs, or intoxicating 
compounds, may be entitled to civil 
immunity under section 11-500.1 of 
the Illinois Vehicle Code, depending on 
the particular facts and circumstances 
of a given situation. Hospital person-
nel in the circumstances indicated 
above are not entitled to representation 
and indemnification under the State 
Employee Indemnification Act, unless 
they constitute “State employees” as 
that term is used in the Indemnification 
Act and depending on the particular 
facts and circumstances of the situation. 
Whether section 11-501 of the Illinois 
Vehicle Code or the State Employee 
Indemnification Act applies will require 
a case-by-case analysis of the facts 

unique to each hospital staff member 
and the surrounding circumstances. 
Hospital personnel in the circumstances 
set out above are not entitled to civil 
immunity under section 107-8 of the 
Code of Criminal Procedure of 1963. 5 
ILCS 350/0.01 et seq. (West 2006); 625 
ILCS 5/11-500.1 (West 2006); 725 ILCS 
5/107-8 (West 2006).

Informal Opinion No. I-07-057 
Issued December 28, 2007

Validity of a Home Rule Tax on Fountain 
Soft Drinks

Section 8-11-6b of the Illinois 
Municipal Code generally preempts the 
authority of home rule municipalities to 
impose a separate, stand-alone tax on 
soft drinks. However, home rule munic-
ipalities may impose a tax on soft drinks 
to the extent that soft drinks properly 
fall within a category of taxes which a 
municipality is authorized to levy on 
a general category of food, beverages, 
other goods, or tangible personal prop-
erty. 65 ILCS 5/8-11-6a (West 2006), as 
amended by Public Act 95-544, effec-
tive August 28, 2007; 65 ILCS 5/8-11-
6b (West 2006).
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