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Death of the mechanic’s lien?

By Richard C. Jones, Jr.

e lllinois Supreme Court recently held that

I a construction lender is automatically vest-
ed with a status equivalent to perfected
mechanic’s lien claimants for all disbursements
on the loan, without proof of perfection or en-
hancement, and without regard to the nature or
purpose of the disbursements. LaSalle Bank Na-
tional Association v. Cypress Creek I, LP, Docket No.
109954 (Opinion filed February 25, 2011). The ef-
fect of this decision is that mechanic’s lien claims
will be diluted by construction loans, substantial-
ly reducing the value of mechanic’s lien claims,

and emasculating the protection provided by
the Mechanic’s Lien Act.

This case involved a 13.79-acre parcel of real
estate in Bolingbrook, Illinois which was classi-
fied as a planned unit development and zoned
for senior apartments, and known as “Cypress
Creek | Senior Apartments.” Cypress Creek was
originally intended to include fifteen (15) seven-
unit townhome buildings and a clubhouse, but
only six (6) of the buildings were under construc-
tion.

Continued on page 2

Tax increment financing: A public financing tool
for private redevelopment

By Nancy Hyzer

Te Tax Increment Allocation Redevelop-
ment Act, 65 ILCS 5/11-74.4-1, et seq., (TIF
Act) was first enacted in 1977 presumably
in response to a drastic reduction in state and
federal funding available for private economic
development and redevelopment projects in
the late seventies. Its purpose was to reverse the
forces of deterioration and decline in “blighted,’
“conservation” and “industrial park” areas or any
combination of the three by using incremental
tax revenues derived from the various taxing
districts within the same geographic area to of-
fer financial incentives for private investment in
capital projects.

Preliminary Considerations

This article is the first in a series of articles ex-
ploring the creation and evolution of tax incre-
ment financing utilized by municipalities and de-
velopers over the past 34 years throughout the

State of lllinois from the City of Chicago to the
Village of Tilton. The purpose of this first article
is to lay out the fundamental statutory require-
ments strictly imposed on both municipalities
and private developers.

Many older lllinois communities have experi-
enced abnormal urban exodus in the wake of de-
velopers’ construction of residential subdivisions
and shopping centers in cornfields and pastures.
The economics are obvious. It is cheaper to con-
struct on bare land than it is to reconstruct and
rehabilitate obsolete and dilapidated structures,
no matter how significant the aesthetics and the
architecture of those structures might be. A de-
veloper may envision a collection of upper scale
loft apartments within an abandoned 19* Cen-
tury elementary school, for example, but not be
able to attract the amount of capital to meet the
unanticipated environmental, structural and in-

Continued on page 4
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Death of the mechanic’s lien?

Continued from page 1

LaSalle Bank National Association was the
construction lender for the Cypress Creek
project, and had a mortgage covering the
underlying land, which was recorded in 2003.

In 2005, Edon Construction Co., Inc. en-
tered into a written contract with the de-
veloper to provide rough and finished car-
pentry for the project. The last date of work
performed by Edon in the project was Au-
gust 10, 2005. The developer failed to pay
Edon, and Edon recorded a Claim for Lien
on November 21, 2005 in the amount of
$285,826.80.

LaSalle’s construction loan was in default
as of June 10, 2005. LaSalle never notified
Edon that the LaSalle construction loan was
in default, and Edon continued to provide
carpentry labor and materials in the project.
LaSalle funded the first eight (8) draws, but
refused to pay the ninth (9%) draw.

LaSalle filed a Complaint to Foreclose
Mortgage in Will County. A Judgment of
Foreclosure and Sale was entered in the
mortgage foreclosure proceeding on April
25,2006, finding that the balance due on the
construction loan was $8,621,109.93, and
reserving finding as to priorities between La-
Salle and certain lien claimants. The property
was sold at a Sheriff’s Sale on May 31, 2006.
LaSalle was the only party to submit a bid at
the Sheriff's Sale and was the successful bid-
der for the price of $1,300,000.

On August 28, 2006, Edon filed a Com-
plaint to Foreclose Mechanic’s Lien in Will
County. Edon’s mechanic’s lien foreclosure
proceeding was consolidated with the mort-
gage foreclosure proceeding on October 16,
2006.

After a bench trial, the trial court found
that Edon had perfected its mechanic’s lien
claim and enhanced the value of the prop-
erty. Based upon this finding, Edon’s me-
chanic’s lien should have been paid in full
from the proceeds of the Sheriff’s Sale. How-
ever, the trial court, applying the doctrine of
subrogation, held that LaSalle was entitled to
share in the proceeds of the Sheriff’s Sale in a
ratio established by the balance of the con-
struction loan. As a result, the trial court al-
located $471,614.06 of the Sheriff’s Sale pro-
ceeds to LaSalle and reduced Edon’s share of
the Sheriff’s Sale proceeds from $285,826.80
to $50,000.

Edon appealed, and the Appellate Court
for the Third Judicial District reversed the trial
court’s ruling, finding that LaSalle could not
improve its status to the position of a per-
fected lien creditor through the doctrine of
subrogation. LaSalle appealed, and the Su-
preme Court granted LaSalle’s Petition for
Leave to Appeal.

In a 5 to 2 decision, the Supreme Court
reversed the Appellate Court and reinstated
the trial court’s decision. The Supreme Court
ignored the doctrine of subrogation, which
was the basis of the appeal, and decided the
case based upon an interpretation of Section
16 of the Mechanic’s Lien Act which was nev-
er argued and has never been considered by
any other court.

Section 16 states that”... the lien creditor
shall be preferred to the value of improve-
ments erected on the premises.” Neverthe-
less, the majority found that “.. it is only
logical that each claimant would have prior-
ity only as to his own improvements ..." (Slip
Opinion, P. 7). Under the Supreme Court’s
analysis, the carpenter would have priority as
to the wood, the plumber would have prior-
ity as to the pipes, and the excavator would
have priority as to the hole in the ground.

In a strong Dissenting Opinion, Justice
Freeman noted that the majority decision
will allow mortgagees to assume the posi-
tion of lien creditors “by judicial fiat” (Slip
Opinion, p. 18). Although the majority found
that there was no meaningful distinction
between owners and encumbrancers, Jus-
tice Freeman noted that the Mechanic’s Lien
Act sets forth a statutory scheme which dis-
tinguishes owners, encumbrancers and lien
creditors (Slip Opinion, p. 19), and that Sec-
tion 16 clearly prioritizes lien creditors as to
improvements (Slip Opinion, p. 21):

Under the plain language of sec-
tion 16, LaSalle, an ‘incumbrancer’ (i.e,,
mortgagee) has priority with respect
to only the value of the land before
improvements. Everyone agrees in
this case that the value of the land
before any improvements were made
was $1,360,000. According to the plain
language of section 16, with respect to
the priority as between ‘incumbranc-
ers’ (mortgagees) and ‘lien creditors’
(mechanics lien holders), all ‘previous
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incumbrances’ (mortgagees) shall be
preferred only to the extent of the val-
ue of the land (here, $1,360,000) ‘at the
time of the making of the contract’and
the lien creditors (each mechanic lien
holder) ‘shall be preferred to the value
of the improvements erected on said
premises [for Edon, $285,827; for Eagle
$63,478]" 770 ILCS 60/16 (West 2006).

Justice Freeman concluded that “Section
16 does not otherwise permit LaSalle’s posi-
tion as an incumbrancer to be equated with
that of a lien creditor,’and “(t)hat would leave
subrogation as the only means for doing so,
as both parties in this case agree.” (Slip Opin-
ion, p. 23).
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The majority held that because the trial
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Tax increment financing: A public financing tool for private redevelopment

Continued from page 1

frastructural challenges that lie ahead. More-
over, in most cases, the abandoned school
anchors a neighborhood with aging building
stock where rentals become the norm, owner
improvement investment is non-existent, ag-
ing infrastructure is outdated, and crime and
other social ills persist. The TIF Act can offer
the developer a mechanism whereby public
tax revenues generated from the area’s ap-
preciating property values (tax base) provide
gap financing for private redevelopment of
those decaying urban structures.

Qualifying Geographic Areas

The TIF Act provides the statutory author-
ity for a municipality to create a redevelop-
ment plan for an area within its territorial lim-
its (redevelopment project area) that meets
certain criteria laid out in the statute. For an
area to be considered it must contain a mini-
mum of 1-1/2 acres and qualify as a blighted
area, a conservation area or an industrial park
conservation area.

65 ILCS 5/11-74.4-3(p). Each area has
separate but sometimes overlapping criteria
distinguishing its existence.

A “blighted area” means any improved or
vacant area located within the territory lim-
its of a municipality. If improved, the area’s
industrial, commercial, and residential build-
ings or improvements may be blighted and
therefore detrimental to the “public safety,
health or welfare” because of a combination
of five or more of the following factors:

(A) Dilapidation

(B) Obsolescence

(C) Deterioration

(D)Presence of structures below minimum
code standards

(E) lllegal use of individual structures

(F) Excessive vacancies

(G)Lack of ventilation, light or sanitary facili-
ties

(H) Inadequate utilities

() Excessive land coverage and overcrowd-
ing of structures and community facilities

(J) Deleterious land use or layout

(K) Environmental cleanup

(L) Lack of community planning

(M) The total equalized assessed value of the
proposed redevelopment project area
has declined for 3 of the last 5 calendar
years prior to the year in which the rede-
velopment project area is designated or

is increasing at an annual rate that is less
than the balance of the municipality for 3
of the last 5 calendar years.

65 ILCS 5/11-74.4-3(a)(1) et seq.

An eligible “conservation area” is one
in which 50% or more of the structures are
35 years or older. 65 ILCS 5/11-74.4-3(b).
The area has not reached the state of being
blighted, as described in 65 ILCS 5/11-74.4-
3(a), but three or more factors are present
which indicate a propensity for the area to
become blighted. Those factors are the very
same as those which may be present in a
“blighted area” but to a lesser degree. See
Section 11-74.4-3 (a)(1)(A)-(M).

65 ILCS 5/11-74.4-3(b)(1)-(12).

An “industrial park conservation area,” by
definition, is an area within a labor surplus
municipality which land is both vacant and
suitable for industrial use and is contiguous
to a blighted or conservation area. A labor
surplus municipality is one with an unem-
ployment rate over 6%, or 100% of the na-
tional average unemployment rate. 65 ILCS
5/11-74.4-3(d)(e). A redevelopment project
area may also be created under the Indus-
trial Jobs Recovery Law, 65 ILCS 5/11-74.6-1,
et seq., in communities that have lost over
300,000 manufacturing jobs over the last
decade resulting in high levels of unemploy-
ment, and substantial tax base losses, leaving
a high level of vacant industrial space.

Initiating the Process

The corporate authorities of the munici-
pality initiate the process by adopting an or-
dinance or resolution proposing to establish
a redevelopment project area or adopting a
redevelopment plan after first completing
a feasibility study as to the area’s eligibility.
Each redevelopment plan must include esti-
mated project costs, evidence indicating lack
of growth and development through private
investment, assessment of the financial im-
pact or increased service demands on tax-
ing districts, source of funds to cover costs,
nature and term of obligations to be issued,
recent equalized assessed valuation (EAV) of
the area and an estimate as to the increase in
EAV after redevelopment. 65 ILCS 5/11-74.4-
3(n).

The municipality is statutorily required
to make a finding that the redevelopment
area would not grow and develop without
private investment and development by
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private investment would not occur without
the adoption of a redevelopment plan. It is
important for developers to understand and
observe the ramifications of this “but for” test
because over anxious development initia-
tives could jeopardize the area’s eligibility.
[Section 11-74.4-3(n)(J)(1)]. The plan also es-
tablishes completion dates that run no lon-
ger than December 31 of the 23" calendar
year following the adoption of the ordinance
approving the redevelopment project area.
[Section 11-74.4-3.5(a)].

The municipality must also make a find-
ing that the redevelopment plan and proj-
ect conform to the comprehensive plan for
development of the community as a whole.
Moreover, if the redevelopment plan results
in the displacement of 10 or more inhabited
dwellings or if the areas contain 75 or more
inhabited residential dwellings, a housing
impact study would need to be prepared.
If residential housing located within the
planned area is inhabited by low income to
very low income persons, affordable housing
and relocation assistance must be provided.
65 ILCS 5/11-74.4-3(J)(5)(6).

Joint Review Board and Public
Hearing

Prior to final adoption of the ordinance
establishing the redevelopment project area
(TIF district) or approving the redevelop-
ment plan, the municipality is required to
notify all of the taxing authorities serving the
proposed district and convene a Joint Re-
view Board made up of representatives from
each of the various taxing authorities. 65
ILCS 5/11-74.4-5(b). The Joint Review Board
has the statutory authority to study, approve,
object and make recommendations regard-
ing the use of incremental tax revenues from
the tax rates of the various taxing authori-
ties within the TIF district for project costs.
The underlying rationale afforded by the
statute is that TIF financing is a benefit to
those taxing authorities because 1) without
the development, those revenues would not
be forthcoming; and 2) the development
removes blight and eradicates conditions
requiring conservation and encourages eco-
nomic development. (Section 11-74.4-2). It
is important to understand that the amount
of incremental tax revenues being diverted
is calculated on the increase of tax revenues
attributable to an increase in equalized as-
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sessed valuation (EAV) and not to increases
in tax rate levies. Thus, the taxing authori-
ties will not only be entitled to the revenue
generated from the initial “frozen” EAV but
any increment generated from tax rate in-
creases. Moreover, the TIF Act provides the
municipality with tools for negotiating and
reaching agreements with taxing districts
where a redevelopment project may resultin
a district incurring additional capital costs or
burdens. 65 ILCS 5/11-74.4-3(q)(7)(7.5).

The municipality is also required to cre-
ate by ordinance an interested party registry
containing all of the names of persons and
entities interested in the proposed redevel-
opment plan. 65 ILCS 5/11-74.4-4.2. The mu-
nicipality must identify every tax parcel to be
included in the proposed district and secure
names and addresses of those taxpayers re-
sponsible for the payment of those property
tax obligations. Finally the municipality must
set by ordinance the time and place for a
public hearing on the proposed redevelop-
ment plan and provide at least 10 days notice
prior to the hearing to all parties listed on the
registry. 65 ILCS 5/11-74.4-6.

Application for Financing

Once the municipality adopts the ordi-
nance creating the TIF district and approving
the plan, developers may submit their appli-
cations for financing which may be available
to the developer at the onset of the project
either by the municipality making direct ex-
penditures for eligible redevelopment costs
and being reimbursed from existing TIF dis-
trict incremental tax revenue funds or reim-
bursing the developer after the developer
had incurred and paid the costs. The munici-
pality, on the other hand, may need to bor-
row the funds by issuing bonds or developer
notes. (Section 11-74.4-7). The obligations
are then repaid over the life of the TIF district
from the incremental tax revenues stream
generated within the TIF district, which in-
crement has been captured and diverted to a
special tax allocation fund (TIF fund). 65 ILCS
5/11-74.4-8. In the alternative, a municipal-
ity may not choose to fund projects upfront,
agreeing only to the “pay as you go” pay-
ment method reimbursing developers for
eligible redevelopment project costs when
incremental revenue is received by the mu-
nicipality. There is an obvious benefit to the
municipality by ensuring that the developer
will stay with the project until completion.

Project Costs

The Act defines redevelopment project

costs as “the sum total of all reasonable and
necessary costs incurred or estimated to be
incurred and such costs incident to a rede-
velopment plan and a redevelopment proj-
ect” The statute proceeds to list examples
without limitation such as: costs of studies,
surveys, plans and specifications; plan im-
plementation and administration, including
costs of architectural, engineering, legal and
financial services and expenses; property
assembly costs, both acquisition and demo-
lition and site preparation; costs of rehabili-
tation, reconstruction or repair or remodel-
ing of existing public and private buildings;
financing costs. The cost of new construction
of privately owned buildings is expressly not
covered and any redevelopment project cost
used to demolish, remove, or substantially
modify an “historic resource’, defined as a
place or structure included or eligible for in-
clusion on the National Register or a contrib-
uting structure in a Historic District generally
is not covered. 65 ILCS 5/11-74.4-3(q)(1)-(14).

Developer’s Proposal

In developing a proposal to reach a rede-
velopment agreement with the municipality,
most developers will be seeking commercial
lending sources. If the lender requires evi-
dence of the municipality’s commitment to
the project, the developer may want the mu-
nicipality to adopt a resolution to that effect.
Once all sources of funding, both private and
public, have been identified, the developer
will create a pro forma and sources and uses
of funds will document the developer’s pro-
posal. The developer will create narratives
describing the project in detail and outlining
the public benefits to be achieved. Moreover
the developer will want to illustrate for the
municipal authorities how the revenue or
profit from the fully completed project will
justify the expenditures by providing the
developer with a projected market rate of
return. The analysis buttresses the develop-
er's “but for” argument as to why the project
should be eligible to receive TIF financing.
Finally the municipality will require proof of
ownership and site control, appraisals, and
environmental studies, if appropriate to the
area. 65 ILCS 5/11-74.4-4.

Since TIF financing derives from the re-
ceipt of property tax revenue, the EAV, equal-
ized assessed value, of the TIF district as of
the year the district is created becomes the
baseline for projecting future increment tax
revenue receipts. An analysis based on many
factors such as past and present municipal
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assessed valuation practices, and stability of
and anticipated variations to municipal tax
rates support the developer’s proposal. This
projection is essential to the municipality’s
willingness to assume the repayment obli-
gation arising out of the issuance and repay-
ment of bonds.

Redevelopment Agreements

The municipality is authorized to enter
into redevelopment agreements with de-
velopers under Section 5/11-74.4-4. Those
agreements vary depending on the nature
and objectives of the developer. Common to
most agreements are terms setting out bud-
gets and projected costs of development,
amount of eligible funding and how the
funds are to be disbursed, project descrip-
tion, required proof of ownership and com-
mercial lending commitments, commence-
ment and completion dates, limitations on
transfer of ownership prior to completion,
payout procedures, duty to report, default,
penalties and remedies, etc. The agreements
may include a conflict prohibition where no
member of the corporate authority may have
a financial or ownership interest in the proj-
ect other than owning a primary residence in
the project area. 65 ILCS 5/11-74.4-4(n).

Scope of Statute

The statute also anticipates projects relat-
ed to job creation in areas with high unem-
ployment. Projects with environmental re-
mediation concerns are also addressed and
costs of energy efficient construction ele-
ments are eligible for reimbursement as well.
Notwithstanding the general prohibition
against reimbursing costs of new construc-
tion, municipalities may pay up to 50% of the
construction costs of new housing units to
be occupied by low income and very low in-
come households. 65 ILCS 5/11-74.4-3(q)(11)
(F). Municipalities may avail themselves of
their eminent domain powers to implement
redevelopment goals. They may acquire and
dispose of land and other property, real or
personal, in a manner and at a price the mu-
nicipalities deem reasonable to obtain those
objectives. [Section 11-74.4-4(c)]. Finally, de-
velopers may find other tools in the statute
such as the availability of tax increment reve-
nues under the Special Service Area Tax Law,
35 ILCS 200/25-1, et seq, if special service ar-
eas have been established pursuant to that
statute, and elsewhere that along with TIF
financing may make a significant difference
in the viability of their development plans. &
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June

Wednesday, 6/1/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Wednesday-Friday, 6/1/11-6/3/11- Chi-
cago, ISBA Chicago Regional Office—CLE
Fest. Presented by the lllinois State Bar Asso-
ciation. 8-5 both days.

Tuesday, 6/7/11-Teleseminar—Inter-
Species Mergers: Combining and Convert-
ing Different Types of Business Entities, Part
1.12-1.

Wednesday, 6/8/11- Teleseminar—
Inter-Species Mergers: Combining and Con-
verting Different Types of Business Entities,
Part 2. 12-1.

Wednesday, 6/8/11- Chicago, ISBA Chi-
cago Regional Office—Issues Facing Mu-
nicipalities in a Difficult Economic Climate.
Presented by the ISBA Local Government
Section. 12:30-5:00.

Thursday, 6/9/11- Rock Island, Stoney
Creek Inn—Legal Writing: Improving What
You Do Everyday. Presented by the lllinois
State Bar Association. 8:30-12:45.

Thursday, 6/9/10- Chicago, ISBA Re-
gional Office—ISBA’s Reel MCLE Series. Pre-
sented by the lllinois State Bar Association.
1-4.

Friday, 6/10/11- Bloomington, Holiday
Inn and Suites—Legal Ethics in Corporate
Law- 2011. Presented by the ISBA Corporate
Law Department Section. 12:30-4:45. Max 90.

Friday, 6/10/11- Chicago, ISBA Region-
al Office—Third Annual Animal Law Confer-
ence. Presented by the ISBA Animal Law Sec-
tion. 9-5.

Friday, 6/10/11- Bloomington, The
Chateau—Trial Issues in Criminal Practice.
Presented by the ISBA Criminal Justice Sec-
tion. 9-4.

Tuesday, 6/14/11- Teleseminar—2011
Estate & Trust Planning Update, Part 1. 12-1.

Wednesday, 6/15/11-Telesemi-
nar—2011 Estate & Trust Planning Update,
Part 1.12-1.

Wednesday, 6/15/11- Webinar—Ad-
vanced Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Tuesday, 6/21/11- Teleseminar—Com-
mercial Real Estate Workouts, Deleveraging,
Refinancing and Restructuring, Part 1. 12-1

Wednesday, 6/22/11- Teleseminar—
Commercial Real Estate Workouts, Delever-
aging, Refinancing and Restructuring, Part 2.
12-1

Wednesday, 6/22/11- Chicago, ISBA
Regional Office—Cyberlaw Symposium.
Presented by the ISBA Intellectual Property
Section. TBD.

Thursday, 6/23/11- Chicago, ISBA Re-
gional Office—Trial Issues in Criminal Prac-
tice. Presented by the Criminal Justice Sec-
tion. TBD.

Thursday, 6/23- Friday 6/24/11- Chi-
cago—Great Lakes Benefits Conference. Pre-

sented by the ASPPA and the IRS; co-spon-
sored by the ISBA Employee Benefits Section.

Friday, 6/24/11- Bloomington, Holiday
Inn and Suites—Issues in lllinois Public Con-
struction Contracting. Presented by the ISBA
Construction Law Section. 8:55-4:30.

Friday, 6/24/11- Fairview Heights, Four
Points Sheraton—Legal Writing: Improving
What You Do Everyday. Presented by the II-
linois State Bar Association. 8:30-12:45.

Tuesday, 6/28/11- Teleseminar—Direc-
tors of Private Companies: Duties, Conflicts,
and Liability. 12-1.

Thursday, 6/30/11- Teleseminar—Eg-
uity and Incentive Interests in LLCs. 12-1

July

Wednesday, 7/6/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Wednesday, 7/20/11- Webinar—Con-
ducting Legal Research on FastCase. Pre-
sented by the lllinois State Bar Association.
12-1.1

e Ads cost less

was ranked 1st)

ad will have staying power.

For more information contact:
Nancy Vonnahmen

Advertising Sales Coordinator
Illinois State Bar Association
800-252-8908 or 217-747-1437

Target your message:

* Reach the exact practice area you need with no wasted circulation

e ISBA newsletter readers ranked their newsletters 2nd highest of all
Illinois legal publications in terms of usefulness. (Illinois Bar Journal

e 72% of newsletter subscribers either save or route each issue, so your
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