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People v. Aronson: Missing video results in rescission INSIDE
due to inferences drawn in favor of the defendant :

By Sean D. Brady

son, 2011 WL 941306, 2nd Dist., 2011, the ap-

pellate court affirmed the trial court’s rescis-
sion of a statutory summary suspension when
the State could not produce a video of the stop.
Although the Aronson case has not been released
yet for publication, it still offers attorneys a good
discussion of some of the issues surrounding a
case involving missing evidence in a summary
suspension hearing.

In Aronson, the defendant was arrested on
November 15, 2009 and charged with DUI,
speeding, and improper lane usage. The defen-
dant filed a petition to rescind on December 11,
2009.The petition included a challenge based on
no reasonable grounds to believe that the defen-
dant was driving under the influence of alcohol.

I n a recent second district case, People v. Aron-

The hearing on the petition was set for January
8, 2010. On December 30, 2009, the defendant
subpoenaed “any videos” of her case from the
Oak Brook police department. On January 8,
2010, the date set for the summary suspension
hearing, the defendant was informed by the Oak
Brook police department’s court liaison officer
that the video was “not viewable! The defendant
filed a motion for sanctions against the State
arguing that “the State’s failure to produce the
video was tantamount to the loss or destruction
of evidence and, therefore, the trial court had the
discretion to sanction the State’s unreasonable
noncompliance with discovery” The defendant
argued that the court should rescind the statu-
tory summary suspension as a sanction.

Continued on page 2

People v. Martin: Trace of drugs and death
sufficient for aggravated DUI conviction

By J. Brick Van Der Snick

efendant was convicted by a jury of Ag-
Dgravated Driving Under the Influence

(DUI) based on presence of metham-
phetamine in Defendant’s urine. Defendant ap-
pealed, the appellate court reversed. The State
petitioned for and was granted leave to appeal.
The Supreme Court reversed the appellate court
and reinstated the circuit court.

Holding

Supreme Court held: (1) Defendant oper-
ated a motor vehicle while there was an amount

of drug in Defendant’s urine from unlawful use
of methamphetamine, as required to support a
conviction and (2) Aggravated DUI based on the
presence of methamphetamine in Defendant’s
urine did not require the State to prove that im-

pairment was the approximate cause of victims’ :

deaths.

Facts
On December 25, 2004 at 10:00 p.m. the
Defendant left a bar in Peoria. As he was driv-

Continued on page 3
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People v. Aronson: Missing video results in rescission due to inferences drawn in favor of the defendant

Continued from page 1

On January 8, 2010, a hearing was held
on the defendant’s motion for sanctions. At
the hearing, the State informed the court
that there was a download problem with
the squad car’s video camera and therefore
a video was not available. The court denied
the motion for sanctions because there was
“no intentional or willful destruction of any
evidence!”

Immediately after the motion for sanc-
tions was denied, a hearing on the petition to
rescind the statutory summary suspension
occurred. The officer testified at the summa-
ry suspension hearing to the following: De-
fendant’s car was initially observed “slightly
“ straddling a lane at a stop light. Then the
officer observed the car change lanes with-
out signaling in a construction zone. The of-
ficer smelled an odor of alcohol coming from
the vehicle. The defendant did not have any
problems exiting the vehicle and the officer
did not notice anything unusual about the
defendant’s speech. The defendant did not
use the vehicle for support. The officer did
notice an odor of alcohol on defendant’s
breath when she was out of the vehicle. The
officer gave her field sobriety tests. The offi-
cer testified that the defendant failed three
field sobriety tests. On the walk and turn test,
the officer testified that she did not touch
heel to toe, she raised arms more than six
inches, and she did not turn properly. On
the one leg stand test, the testimony was
that she put her foot down before she was
told to stop. She submitted to a breath test
but failed because she did not blow properly
as instructed. The officer testified that the
defendant admitted to drinking one glass
of wine. The officer did not testify about any
video recording of the incident.

The defendant, a home health care nurse,
testified that she did believe that she failed
the field sobriety tests. She testified that she
performed the walk and turn as instructed,
that she touched heel to toe, and that she
had her hands at her sides. The defendant
denied that she had made any admissions to
the officer about drinking alcohol.

The court granted the petition to rescind
the statutory summary suspension. The
court found that the officer was “very cred-
ible” but the court had a problem with the
fact that “there was a tape that the defense

can't have, through no fault of theirs” The
trial court went on to say, “[BJut because of
the absence of the tape, that it was inadver-
tently not recorded or destroyed, | am going
to rescind the summary suspension.” The
written order filled out by defense counsel
on a preprinted form reflected that the “Of-
ficer Failed to Answer Defendant’s Subpoena
(Code 4250)”

On appeal, the State argued that the trial
court sanctioned the State "based on a video
that was never created.” The appellate court
stated that there was sufficient evidence to
support the trial court’s position that a video
was made of the incident “but that the re-
cording could not be produced because of
a technical problem..." The appellate court
was not persuaded by the State’s argument
that the trial court’s decision basically called
for recession whenever there not a recording
of a stop. Furthermore, the appellate court
concluded that the trial court’s ruling was
not a sanction. The appellate court stated
that even though the written order appeared
to reflect a sanction for not answering a sub-
poena, the trial court’s oral findings sup-
ported a finding for recession based on no
reasonable grounds.

The State also argued that the trial court’s
decision was based solely on the lack of a vid-
eo. The appellate court disagreed and found
that the record reflected that the trial court
weighed the evidence. The trial court com-
mented that “when evidence in one party’s
control is missing or destroyed, an inference
may be drawn that the evidence was detri-
mental to that party.’ The trial court “factored
into its decision that the video would have
spoken to the credibility of the testimony
and presumptively would have weighed
against the State. So the trial court“implicitly
determined that defendant’s testimony ...
when bolstered by the presumption that the
video would have been detrimental to the
State, outweighed” the officer’s testimony
and rescission was warranted. “Giving defer-
ence to the court’s findings that [the officer’s]
testimony was outweighed by the evidence
in defendant’s favor and, accordingly, that
there were no reasonable grounds to believe
that defendant was driving under the influ-
ence of alcohol, we agree that recession was
warranted” The appellate court said that the

trial court“did not dismiss charges or rescind
because a video was missing, but rather, ap-
plied a presumption to its weighing of the
evidence”

The court concluded that a video was
made on the very issue disputed by the
parties. “That video, which might have held
exculpatory value for defendant, was un-
available. The [trial] court did not rescind the
suspension as a sanction to the State, but
it did inherently find that the information
presumed to be in the video, coupled with
the defendant’s testimony, outweighed the
evidence in the State’s favor” The Appellate
Court affirmed the trial court’s ruling.

Attorneys should consider reading the
Aronson case whenever they are encounter a
missing video in the context of a DUI / sum-
mary suspension hearing. However, keep in
mind that until Aronson is released for publi-
cation, it should not be cited as precedent. &
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People v. Martin: Trace of drugs and death sufficient for

aggravated DUI conviction

Continued from page 1

ing home on a two-lane highway, his car
crossed the center line, missed the curb, and
struck another oncoming car. The driver and
the passenger of that car were killed in the
accident. After being placed under arrest,
Defendant consented to requests for two
blood and urine samples. Subsequent tests
revealed that Defendant’s blood contained
no alcohol or controlled substance, but his
urine contained methamphetamine and am-
phetamine. Defendant was then indicted on
one Count of Aggravated DULI.

At trial, the State presented testimony
from two eye witnesses to the accident that
stated they saw the Defendant’s truck trav-
eling north bound, miss the curb, veer into
southbound traffic, and collide head on with
another car.

Defendant’s friend testified for the State.
Defendant’s friend stated that after Defen-
dant was released from the hospital, she
had organized a benefit to help Defendant
pay his medical bills. The friend received an
anonymous telephone call shortly before
the benefit, asking her how she could raise
money for “somebody who killed two people
while on crystal meth!” Later the friend con-
fronted the Defendant with this information.
According to the friend, she asked Defendant
why she has received the telephone call, and
he responded, “His drug test came back posi-
tive!” Defendant told his friend that he had
done crystal meth before but that he was not
on crystal meth that night. Further, the De-
fendant did not indicate to the friend when
he had last used methamphetamine.

An lllinois State Police Forensic Scientist
testified that she tested the Defendant’s
blood sample for alcohol and drugs. She
found none. She also tested the Defendant’s
urine samples for drugs. The Forensic Scien-
tist performed three tests; the first two look-
ing for a wide range of drugs with her finding
nothing significant. The Forensic Scientist
then performed a more specific spectrom-
etry test, looking for drugs in the amphet-
amine class. That test revealed the presence
of methamphetamine, though it did not in-
dicate how much.

Furthermore, the Defendant presented
testimony from a single witness, an expert
in the field. The expert testified that he had

reviewed the ISP Forensic Scientists report
and he discussed her findings. According
to the expert, Dr. Staubus, the amount of
methamphetamine in the Defendant’s urine
was so small that the test result should have
been negative. He asserted, “It is my opinion
to a reasonable degree of scientific certainty
that the urine sample of the Defendant does
not contain detectable amounts, realistic
amounts of methamphetamine.” Dr. Staubus
did not dispute that there was any amount,
even a trace, of methamphetamine in the
Defendant’s urine.

Legal Analysis and Reasoning

After review of the appropriate statutory
provisions, i.e., Section 11-501 (lllinois Motor
Vehicle Codes 625 ILCS 5/11-501 etseq.), the
Supreme Court noted that, “Aggravated DUI
occurs when an individual commits some
form of Misdemeanor, DUI in violation of
paragraph (a) and other circumstances are
present.”” The legislative added aggravating
factors that changed the Misdemeanor DUI
to a Class 4 Felony, People v. Quigley, 183 11l.2d
1(1998).

In Defendant’s cross relief petition, the
Defendant argued that the State failed to
prove that he had initially committed a mis-
demeanor DUI. Specifically, Defendant fur-
ther contended that the State failed to prove
that the trace amount of methamphetamine
in his urine was due to unlawful use or con-
sumption of a controlled substance.

The Supreme Court found that the State
was required to prove that the Defendant
operated a motor vehicle while there was
any amount of drug, substance, or com-
pound in his breath, blood, or urine result-
ing from the unlawful use or consumption
of methamphetamine. Because possession
of a controlled substance is unlawful per say,
the State must establish simply that the De-
fendant used or consumed a controlled sub-
stance before driving. See People v. Rodriguez,
398 Ill.App.3d 436 (2009), “Unlawfulness is
not a separate element of the offense.”

Further, Defendant claimed that the State
was required to prove that the substance in
his urine was actually methamphetamine
and not methamphetamine precursor, such
as ephedrine or pseudoephedrine, which
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broke down into a metabolite of metham-
phetamine. The court in response states,
“This is pure conjecture. The fact that other
substances may give a positive test result for
the presence of methamphetamine is irrele-
vant without some evidence that the Defen-
dant had used such a substance. There was
none. There was evidence; however, that he
used methamphetamine, and evidence that
no other substances in his urine could have
yielded a false positive result”

The Supreme Court found that the law
does not require the State to prove that the
drugs caused or contributed to the accident
in order for the Defendant to be guilty of the
felony charge. Rather, all that is required is
that the Defendant’s driving must be a cause
of the accident and there was some trace of a
controlled substance in his system. The court
cited, People v. Fate, 159 lll.2d 267 (1994),
which found, “There is no dispute that the
statute is intended to keep drug-impaired
drivers off of the road.” The flat prohibition
against driving with any amount of a con-
trolled substance in one’s system, was con-

sidered necessary because ‘there is no stan-
dard that one can come up with by which,
unlike alcohol in the bloodstream, one can
determine whether on is *** driving under
the influence!ld. at 269-70.

Further, in concluding that the statute
was areasonable exercise of the State’s police
power, we noted that it creates an absolute
bar to driving after ingesting a controlled
substance, “without regard to physical im-
pairment.’ld. at 271... Indeed, while it is pos-
sible to determine scientifically the amount
of alcohol that renders a driver impaired, it is
not possible to do the same for drugs, Rodri-
guez, 398 lll.App.3d 439 (2009). The Supreme
Court cited an Arizona case, State v. Phillips,
178 Ariz. 368 (Ariz.Ct.App.1994) held that,
“Unlike the blood alcohol concentration
tests used to measure alcohol impairment,
there is no useful indicator of impairment
from such drugs because they are funda-
mentally different from alcohol. Essentially,
there can be no meaningful quantification
because of the dangers of inherent in the
drugs themselves and in the lack of potency

New summary suspension law hits lllinois

By Edward M. Maloney

predictability”

Conclusion

A driver with controlled substances in his
body violates Section 11-501(a)(6) simply by
driving. When an Aggravated DUI charge is
based on a violation of that Section, Section
11-501(d)(1)(f) requires a cause of link only
between the physical act of driving and an-
other person’s death. In such a case, the cen-
tral issue at trial will be proximate cause, not
impairment. A Defendant who is involved in
a fatal motor vehicle accident while violating
Section 11-501(a)(6) is guilty of only misde-
meanor DUl where his driving was no an ap-
proximate cause of the death.

The State proved the Defendant guilty
of misdemeanor DUI beyond a reasonable
doubt. It also proved beyond a reasonable
doubt that Defendant’s driving was a proxi-
mate cause of the victims' deaths. Therefore,
the State proved the Defendant guilty of Ag-
gravated DUL.

People v. Martin, 2011 W.L. 149909 (Re-
leased April 21,2011). 1

hammer in a never-ending battle to

impose more and more penalties on
persons suspected of driving while under
the influence of alcohol in lllinois.

A new statutory summary suspension
revocation of driving privileges (Statute 625
ILCS 5/1-197.6) will become effective. The
basis for this revocation of driving privileges
shall be a person’s refusal to submit to or
failure to complete a chemical test or tests
following an arrest for the offense of driving
while under the influence of alcohol, drugs,
intoxicating compounds or any combination
thereof involving a motor vehicle accident
that caused personal injury or death to an-
other.

This is a new revocation being added to I-
linois Law. This is not a suspension of driving
privileges. This means that even if you were
ultimately found not guilty of the DUI of-
fense your driving privileges will be revoked
by the Secretary of State under this statute.

A suspension is for set period of time (625

Ef‘fectiveJuIy 1,2011, there will be a new

ILCS 5/1-204). Once a suspension is over, a
person’s driving privileges are automatically
reinstated upon payment of a reinstatement
fee if they are otherwise valid.

A revocation is forever (625 ILCS 5/1-176).
The only way a person can obtain reinstate-
ment of driving privileges after a revocation
is entered is to apply to the Secretary of State
through the administrative hearing process.
This process can often be a very lengthy and
costly procedure (625 ILCS 5/6-208(b)).

The new statute also amends Section
2-118.1 of the lllinois Vehicle Code (625 ILCS
5/2-118.1) by adding this new revocation.

Currently under lllinois law upon an ar-
rest for driving while under the influence
charge a person will be served with a notice
of statutory summary suspension by the ar-
resting officer. Within 90 days after the notice
of suspension is served a person may make a
written request for a judicial hearing through
the Circuit Court of venue. The scope of the
hearing is somewhat limited :

1. Whether the person was properly placed

4

under arrest for the offense as defined in
625 ILCS 5/11-501;

2. If the officer had reasonable grounds to
believe that the person was driving or in
actual physical control of a motor vehicle
upon a highway while under the influ-
ence of alcohol or drugs or a combination
of both; and

3. Whether the person, after being advised
by the officer their privileges to operate
a motor vehicle would be suspended for
refusing to submit and complete the test
or tests; or

4. Whether the person after being advised
by the officer that their privileges to oper-
ate a motor vehicle would be suspended
submitted to a test that showed an alco-
hol concentration of .08 or more or the
existence of a controlled substance.

Upon the conclusion of a judicial hearing,
the circuit court will either sustain or rescind
the summary suspension and notify the Sec-
retary of State of such.

Currently under lllinois law, if a person is
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otherwise eligible and considered a first of-
fender then the individual would be able to
apply for a Monitoring Device Driving Permit
(MDDP). If serious personal injury or death
occurred as a result of the DUl arrest then the
MDDP would not be available to this particu-
lar individual (625 ILCS 6-206).

The difference with this new statute is
that it creates a new revocation. Further, this
statute only requires a Type A injury to trig-
ger the revocation. A Type A injury is defined
as any injury that requires immediate medi-
cal attention at a hospital or injuries that re-
quire a person to be carried from a scene. It
also includes severely bleeding wounds and
distorted extremities.

In addition, the new statute adds a new
penalty to the existing summary suspen-
sion law. 625 ILCS 5/6-208.1(a) states that
any person whose driving privileges have
been revoked under this new law may not
make application for a license or permit until
the expiration of one year from the effective
date of the summary suspension. Any per-
son caught driving a motor vehicle during
the time of a summary suspension/revoca-
tion will be guilty of a Class A misdemeanor
(625 ILCS 5/6-303(c)(3)) and a conviction for
subsequent violation would be a Class 4
Felony (625 ILCS 5/6-303(d)). Any motor ve-
hicle used is subject to seizure and forfeiture
as provided in Section 36-1 and 36-2 of the
Criminal Code.

The only way to avoid a disqualification
for a CDL is to win the statutory summary
suspension/revocation hearing in the court
of venue.

This statute also has also amended Sec-
tion 11-401 regarding motor vehicle ac-
cidents involving death or personal injury
(625 ILCS 5/11-401). In the past, a driver of a
vehicle involved in a motor vehicle accident
resulting in personal injury or death of any
person was to immediately stop such vehicle
at the scene or as close thereto as possible
and return to the scene and remain there. A
person who has failed to stop, shall as soon
as possible under no case later than one half
hour after the accident report it to a police
station nearby. If, as a result of the accident
the person is hospitalized and incapacitated
and unable to report the accident then with-
in one-half hour of release from the hospital
the person must report it to the police. A per-
son arrested for violating 11-401 is subject to
chemical testing if the testing occurs within
twelve hours of the time of the occurrence of

the accident that led to his or her arrest.

Under the new statute, if the person then
refuses to submit to chemical testing, a statu-
tory summary revocation will go into effect.

Well what about the situation where
there is an accident with an injury but there
is no arrest for DUI. What happens? The driver
is still subject to a possible suspension for re-
fusing to submit to a blood, breath or urine
test if you have been given a ticket for a vio-
lation of the lllinois Vehicle Code with the
exception of equipment violations (625 ILCS
5/11-501.6).

What does all this mean actually? If you
have been reading this far, you probably do
this kind of work or you are wondering what
the big change is. Well this is a big change
and it is very scary one to boot.

Currently, if you are arrested for a DUl and
there is a personal injury or death, upon a
conviction for the DUl arrest, the Secretary of
State has the authority to revoke your driving
privileges under 625 ILCS 5/6-205 (manda-
tory revocation of license or permit for reck-
less homicide or conviction for a violation of
11-501).

The Secretary of State also has the author-
ity for a discretionary revocation under the Il-
linois Vehicle Code upon a conviction for any
violation under the Motor Vehicle Code that
results in a death (625 ILCS 5/6-206(4)).

But, the difference here is that under
these statutes you need to be convicted. A
conviction after a trial or plea based on evi-
dence beyond a reasonable doubt of your
guilt in a reckless homicide or DUI offense or
the preponderance of evidence on a minor
motor vehicle charge.

As of July 1,2011 this will no longer be the
case. People who are found not guilty of the
reckless homicide or the DUI offense where
there was an injury (Type A) will be punished
anyway. The person’s license will be revoked
for one year with no opportunity to obtain
driving relief for the entire year.

Furthermore, this summary suspension
revocation for one year can occur even if
there was no arrest for DUL. If you have been
charged under 625 ILCS 5/11-401 for leaving
the scene of an accident and you refuse to
submit to testing a person would incur the
same penalty. During that time, a person
could not obtain any driving relief from the
Secretary of State.

At the end of the one-year summary sus-
pension revocation, your license will not be
automatically returned. You will need to go

through the Secretary of State hearing pro-
cess which means a person would have to
obtain an alcohol evaluation and complete
any counseling may be deemed necessary
by the evaluation. A person would then need
to appear before the Office of the Secretary
of State for an administrative hearing. His-
torically the Secretary of State does not grant
full driving privileges back to any petitioner
after a one year revocation for any reason.
At best, a petitioner would most likely be
granted a restricted driving permit and if a
person successfully drove on that permit for
a required time the person could then reap-
ply to obtain full reinstatement of driving
privileges. All of this has occurred without
a conviction for a criminal offense. 92 II.Ad-
min.Code §1001.420(i), §1001.430(i)

Obviously the intent of the statute is to
encourage drivers arrested for DUI that have
been involved in personal injury/death colli-
sions to submit to chemical testing; however,
police officers already have the authority to
require such drivers to submit to chemical
tests. Under 625 ILCS 5/11-501.2(c)(2), if a
police officer has probable cause to believe
a defendant charged with DUI has caused
death or personal injury to another, the per-
son shall submit to chemical testing at the
request of a police officer which means that
the police officer can take the defendant to
the hospital, strap the defendant to a gurney
and withdraw blood. The Supreme Court of
the United States has already approved such
blood draws in Schmerber v. California, 384
U.S. 757,16 L.Ed.2d 908, 86 S.Ct. 1826 (1966)

So why create this new statute when the
police already have the authority to require
chemical testing in personal injury accidents
and the Secretary of State has the authority
to suspend driving privileges even without a
DUI arrest or to revoke upon receiving notice
of a conviction?

The constitutionality of this statutory
summary suspension/revocation will most
likely be challenged in the courts under the
double jeopardy argument. The constitu-
tional protections against double jeopardy
contained in both the 5th Amendment to
the U.S. Constitution and in Article 1, Section
10 of the lllinois Constitution safeguard a
defendant against multiple punishments for
the same offense. United States v. Wilson, 420
U.S.332,43 L.Ed.2d 332,95 S.Ct. 1013 (1975).

When the current summary suspension
statute was first passed in lllinois many de-
fense lawyers presented motions to dismiss
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the DUI charge based upon double jeopardy.
The claims of double jeopardy were based
on several decisions of the US Supreme
Court, including the Department of Revenue
of Montana v. Kurth Ranch, 511 US. 767, 128
L.Ed.2d 767, 114 S.Ct. 1937 (1994), and Aus-
tin v. United States, 509 U.S. 602, 125 L.Ed.2d
488, 113 S.Ct. 2801 (1993). Various appellate
courts rejected the claim to double jeopardy
and the matter finally reached the lllinois Su-
preme Court in People v. Lavariega, 175 lll.2d
153, 676 N.E.2d 643, 221 Ill.Dec. 840 (1997).
In this case, Defendant was arrested for DUI
and following the arrest refused to submit
to a chemical test and as such, Defendant’s
license was suspended. The defendant filed
a petition to rescind, but the circuit court
refused to rescind the suspension at a sub-
sequent rescission hearing. The defendant
then moved to dismiss the DUI prosecution
arguing that it constituted an attempt to
subject him to an additional punishment for
the same offense in violation of the double
jeopardy clause of the Fifth Amendment to
the US Constitution and in Article 1, Section
10 of the lllinois Constitution. The trial court
denied the double jeopardy motion and the
appellate court affirmed.

The Supreme Court upheld the position
that a summary suspension proceeding is a
civil proceeding and not a criminal proceed-
ing and the summary suspension of a driver’s
license is not so punitive as to make it equiv-
alent to a criminal proceeding. A summary
suspension is primarily non punitive with the
remedial goal of making the road safer by re-
moving drunk drivers so said the Court.

However, this new summary suspension
revocation is a separate punishment not
connected to the punishment provisions
of the lllinois Vehicle Code for a violation of
11-501. (625 ILCS 5/11-501) A person who
has been convicted of DUI for the first time
is guilty of a Class A misdemeanor. The court
is authorized to impose any of the following
penalties:

1. A fine of up to $2,500.00 (730 ILCS 5/5-9-
1(a)(2);

2. Imprisonment for any term less than one
year (730 ILCS 5/5-8-3(a)(1);

3. Probation or conditional discharge, 2
years (730 ILCS 5/5-6-2(b)(3);

However, the lllinois General Assembly
enacted legislation authorizing courts to use
supervision under 730 ILCS 5/5-6-1(c) as a
method of disposing of a crime other than
a felony. An order of supervision is not an

uncommon disposition for a first offender
when aggravating factors such as an acci-
dent causing injury are not present. As such,
even where there is a Type A injury but the
court determines that the injuries are rela-
tively minor despite the person needing im-
mediate medical assistance or having to be
transported from the scene, the judge still
has the authority to impose an order of su-
pervision.

More importantly though is that an order
of supervision will not trigger a revocation of
driving privileges as does a conviction for a
DUI offense. If there is a very serious personal
injury or death involved, the defendant will
most likely be charged with a felony and if
found guilty, supervision would not be avail-
able.

Now we have a circumstance where a de-
fendant is placed on court supervision for a
violation of a DUI offense, but then receives
a one year revocation for a violation of the
new statutory summary suspension revoca-
tion statute. As stated above, the defendant
would be revoked for one year without any
driving privileges available. At the end of
year the defendant would need to apply to
the Secretary of State to obtain the return of
his or her driving privileges as reinstatement
is not automatic. This could occur even if you
had been found not guilty of a DUI or the
reckless homicide case. You will still be pun-
ished for one year. This certainly is not fair.

But, with the statutory summary suspen-
sion in effect the court has no authority to

rescind the suspension. As stated above, the
defendant would be revoked for one year
and at the end of the year the defendant will
need to apply to the Secretary of State to ob-
tain the return of his/her driving privileges.
Such an application is not automatic. The de-
fendant would need to produce an alcohol
evaluation and most likely complete some
type of alcohol counseling. Even if the defen-
dant were to be lucky enough to obtain driv-
ing relief after the one year revocation, it is
usually the practice of the Secretary of State
to start everyone out with a restricted driving
permit for one year. If the person successfully
drives on the permit for one year without any
violations then the person can reapply to the
Secretary of State seeking full reinstatement
of driving privileges. All of this could occur
even if you were granted court supervision
on the DUI or found not guilty on the DUI.

Furthermore, this will occur if the injury
caused by the DUI collision is relatively mi-
nor. If a person demands to be transported
from the scene in an ambulance to a hospital,
the police officer or paramedic may not find
visible signs of injury, but will always trans-
port a person by ambulance if the person so
requests. This person could then be taken to
the hospital and released after a cursory ex-
amination in the emergency room. However,
under the statutory summary suspension
revocation this is considered a Type A injury
and will trigger the one year revocation. Is
this fair? l
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Inventory searches: Before you may search you must have the

right to seize
By the Honorable John McAdams

n March 24, 2011, and March 31,
0201 1, the First District Appellate

Court and the Second District Appel-
late Court, respectively, decided two cases
involving police authority to conduct inven-
tory searches.! Both cases relied on the II-
linois Supreme Court’s criteria for Inventory
Searches set forth in People v. Hundley,* and
hinged on the police authority to seize/im-
pound the vehicles in the first place.3

People v. Michael Spencer

On January 4, 2006, the Rolling Meadows
Police Department had an active warrant for
Michael Spencer.* Detective Pistorius from
the Rolling Meadows Police Department
followed the Defendant’s vehicle and con-
ducted a traffic stop upon the Defendant.’
The Defendant parked his vehicle in the
Fremd High School parking lot and exited his
vehicle ® Detective Pistorius arrested the De-
fendant and he was transported to the Police
Department by another Officer.” The Officers
on the scene conducted an inventory search
of the Defendant’s vehicle and found a metal
lock box in the trunk of the car which con-
tained cocaine.®

The Defendant filed a Motion to Quash
Arrest and Suppress Evidence alleging the
search of his vehicle did not meet the neces-
sary criteria of a valid inventory search.” The
trial court denied the motion, finding the
search of the vehicle was “a proper inventory
search conducted pursuant to Rolling Mead-
ows Police Department procedures”'® The
Defendant was subsequently found guilty of
possession of a controlled substance with the
intent to deliver and sentenced to 15 years in
the lllinois Department of Corrections." The
First District Appellate Court reversed his
conviction and sentence outright.'?

The court in Spencer, restated the require-
ments for a valid inventory search pursuant
to People v. Hundley."?

1. The impoundment of the vehicle must be
lawful;

2. The purpose of the search must be to pro-
tect the owner’s property and to protect
the police from claims of lost, stolen, or
vandalized property and to guard against
police danger;

3. The search must be conducted in good

faith pursuant to reasonable standard-
ized police procedures and not as a pre-
text for an investigatory search.

The State argued the impoundment was
valid because it complied with the Rolling
Meadows Police Department procedures.'
The court agreed Detective Pistorius did not
violate the Rolling Meadows Police Depart-
ment procedures by impounding the Defen-
dant’s vehicle."® However, the court found
the impoundment was not rendered valid
simply by the fact the Officer followed the
Police Department procedures.'® “To hold
otherwise would grant the police an unlim-
ited ability to evade the requirements of the
fourth amendment by promulgating regu-
lations that authorize the use of inventory
searches following every arrest”"!’

Next, the State argued the impound-
ment of the vehicle was valid because it was
located on public property, Defendant was
the lone occupant, and it was not legally
parked.'® The court agreed the vehicle was
on public property,'® and the police have the
right to seize and remove vehicles that are
impeding traffic or threatening public safety
and convenience,?® however, impoundment
is not justified simply because the vehicle
would be left unattended unless the vehicle
was illegally parked.!

The court found there was no evidence
presented which established the vehicle
was impeding traffic or threatening public
safety or endangering any of the school’s
students.?? Also, the court found there was
no evidence showing the vehicle was illegal-
ly parked or prohibited from parking in the
Fremd High School parking lot.2 Finally, the
court found no evidence anyone from Fremd
High School requested the vehicle towed or
that the Defendant had consented to the sei-
zure*

Therefore, the court found the impound-
ment of the Defendant’s vehicle was unlaw-
fulé and subsequent inventory search inval-
id.>

People v. Ashley Nash

On June 10, 2009, the Defendant was driv-
ing her vehicle with a teenager and a small
child riding as passengers, when she was
stopped by an Officer from the Zion Police
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Department, because she was not wearing
a seat belt.”® The Defendant was unable to
produce valid automobile insurance for the
vehicle and was driving on a suspended driv-
er's license.?” The Defendant was arrested
and placed in the Officer’s squad car.?® The
Officer decided to tow the vehicle, and while
awaiting the tow truck, the Officer complet-
ed an inventory search of the vehicle which
revealed one-half (1/2) of a pill of controlled
substance.?®

On June 19, 2009, the Defendant filed a
Motion to Suppress Evidence alleging the
officer did not have a reasonable suspicion
that there was evidence that needed to be
preserved in connection with the offense
of Driving with a Suspended License.*° The
State argued that the Defendant’s suspend-
ed license and her inability to show proof
of insurance at the time of the stop meant
the vehicle could not be legally driven, thus
impoundment of the vehicle was necessary
and reasonable under the Fourth Amend-
ment>'

The Defendant responded that the vehi-
cle did not need to be impounded because
the Officer never asked the teenage passen-
ger if she had a valid license, could produce
valid insurance, and was willing to take pos-
session of the vehicle. 32 The trial court agreed
with the Defendant and granted her Motion,
finding: (1) the vehicle was legally parked and
was, in fact, insured, although the Defendant
could not provide proof of the same; (2) there
was “no evidence” of a written policy to im-
pound by the Zion Police Department; and
(3) the Officer failed to ask the teenage pas-
senger if she was licensed to drive 3

The trial court held there were reasonable
alternatives the Officer could have taken
which would not have violated the Fourth
Amendment, and the Officer should have
inquired of the teenage passenger whether
she had a valid driver’s license and if she had
“readily obtainable proof of insurance”3*

The Second District Appellate Court,
analyzed the distinction between a police
impoundment and an inventory search, not-
ing impoundment may be in furtherance
of “public safety” or “community caretaking
functions’, while the objectives of an inven-
tory search are: (1) protection of the owner’s
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property; (2) protection of the police against
claims of lost or stolen property; and (3) pro-
tection of the police from potential danger.”

The Nash court recognized the three crite-
ria for a valid warrantless inventory search of
a vehicle as found in People v. Hundley, as set
forth above, and determined the threshold
question was whether the impoundment of
the vehicle was proper.3®

The court found the Zion Police Depart-
ment Tow Policy was consistent with Section
6-303(e) of the lllinois Vehicle Code, which
both state when an individual is driving on
a suspended or revoked driver’s license and
cannot produce valid automobile insurance
the vehicle shall be immediately impounded
by the arresting law enforcement officer.3’
The court went on to find the impoundment
as mandated by Section 6-303(e), furthered
the police “community caretaking func-
tions” and was reasonable under the Fourth
Amendment, noting a vehicle, without proof
of liability insurance, was tantamount to a
disabled vehicle, because Section 6-303(e)
prohibits it from being operated.3®

The court went on to find the inventory
search met the three criteria for a valid war-
rantless inventory search of a vehicle.3 First,
Section 6-303(e) and the Zion Police guide-
lines mandated the original impoundment.*
Second, the trial court heard unrebutted tes-
timony the purpose of the search was to pro-
tect the owner’s property and to protect the
police from claims of lost, stolen, or vandal-
ized property.*! Third, the trial court found
the Officer conducted the inventory search
in good faith and was not a pretext.*?

Therefore, the court found the impound-
ment and inventory search of the Defen-
dant’s vehicle was lawful, and reversed and
remanded the judgment of the Circuit Court
of Lake County.*

Conclusion

The threshold question in any inventory
search is the validity of the original seizure
of the vehicle. If the original impound was
invalid, even if pursuant to a written or oral
standardized police policy, the subsequent
inventory search is unconstitutional. In other
words, before the police may conduct an in-
ventory search of a vehicle, they must first
have the right to seize the vehicle. ll
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A modest proposal for changes to rules and statutes governing
Secretary of State Hearings

By Tom Speedie

onsider this a wish list from a former
CSecretary of State Hearing Officer and

current solo practitioner concentrat-
ing in practice before Secretary of State, as
well as some of his colleagues. As in any area
of the law, the experienced practitioner may
see certain parts of the process which could
use some improvement. Some of these re-
forms have been proposed, and others may
be in the works.

For those who are not familiar with Sec-
retary of State practice, Helen Gunnarsson's
cover story in the November 2009 lllinois Bar
Journal offers a helpful primer. The purpose
of the Secretary of State Hearing process
for driving relief is to ensure the safety of
the roadways. 625 ILCS 5/6-208(b). Some of
these suggestions would, | believe, help the
hearing process this goal, others are benign
to that goal and would assist petitioners in
moving forward with their life. Keep in mind
that assisting petitioners through improve-
ments (or even liberalization) of the hearing
process and the relief available, is not incon-
sistent with traffic safety. One need only look
at the number of arrests for Driving While Re-
voked to understand that the alternative to
driving legally is not always not driving.

1. Modify the Criteria for Every-
body’s Least Favorite Classification
- Level lll Non-Dependent

A person who has two prior arrests for DUI
within the 10-year period leading up to his
last DUl arrest, and who exhibits two or fewer
symptoms of chemical dependence, will be
classified “High Risk — Non-Dependent.” 77 Il
Admin Code Section 2060.503(qg). This classi-
fication requires 75 hours of treatment, and
3 letters documenting either abstinence or a
non-problematic drinking pattern. 77 1l Ad-
min Code Section 2060.503(h), 92 Il Admin
Code Section 1001.440(f). The glitch here is
that a petitioner may (and in fact sometimes
do) reduce their classification to Significant
Risk by adding an additional DUI arrest.

Consider who seems to pose more of a
risk:

« Jim is arrested for DUl in 1992, 1995, and
2000. Jim admits he experienced an in-
crease in tolerance to alcohol, but denies

any other dependency symptoms. He
quits drinking after his 3 arrest, and his
driving history has been clean since then.

+ Jack has the same arrest history as Jim,
but continued to drink and is arrested
once more in 2009. He admits that his
tolerance had increased, and that he has
been fired from jobs and his marriage
failed due to his alcohol use.

If you answered Jim, you would be correct
under the current classification scheme. He
will be classified as High Risk — Non-Depen-
dent, and, will have to fulfill the requirements
outlined above (although his treatment
might be waived). Jack will be classified
Significant Risk. 77 Il Admin Code Section
2060.503(g). His treatment requirement
would be 20 hours, plus 10 hours of Driver
Risk Education. 77 Ill Admin Code Section
2060.503(h). Jack will not have to document
his current drinking or lack thereof, aside
from a chronological history of substance
use submitted by his evaluator.

Does this make sense? No, not really. | am
clearly not alone among attorneys, evalua-
tors/treatment providers, and maybe even
some Secretary of State personnel in that
opinion. Most of us would agree that the gap
between Jack’s 3 and 4" arrest was more a
matter of luck than the lack of a risk posed
to those of us who share the roads with him.
The High Risk - Non-Dependent classifica-
tion would make much more sense if it was
based on some combination of symptom-
atology, recent arrest record, and/or total
substance related arrest record.

2. Permits, Permits...

Currently, the Secretary of State can issue
restricted driving permits for employment,
medical, educational, and daycare purposes.
625 ILCS 5/6-205(c)(1). 1 posit that this reflects
a bias in the rules towards the geographically
small portion of the state where public trans-
portation and essential goods and services
within walking distance of home are taken
for granted. Down at the other end of the
state, where | practice, a great number of ini-
tial telephone calls from potential clients in-
clude the phrase “l just need a permit to get
back and forth to work and Wal-Mart” On a
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hierarchy of needs, the ability to buy grocer-
ies and toilet paper ranks well above finding
away to get to the doctor every other month.

Another frequent request is for a permit
to look for a job. Naturally, the inability to
drive leads to a number of hardships (I will
discuss hardships in another context later)
with regards to employment. Some lines of
work require the ability to drive (either in
the absolute or the de facto sense), creating
something of a“chicken or the egg” problem
with regards to get a permit for employment.
I have advised clients in these lines of work to
get some job, any job, so they can get a per-
mit, then, once issued, they can seek more
suitable employment.

The problem with both the proposal for
a permit to run household errands and to
seek employment seems to be that it work to
give the holder of the permit carte blanche
to drive anywhere at any time, since he or
she could explain to an inquiring officer at
any time “l was driving around looking for a
place to putin an application” or“l was on my
way to a different grocery store!” Proposed
solution? Limit the days and times the per-
mit is valid. A reasonable approach may be
to allow people to pick eight hours a week to
look for a job, and/or five hours a week to run
household errands.

Finally, and not posing the sorts of con-
cerns raised by the previously mentioned
proposed permits, | suggest a permit for
child visitation. This could easily be verified
with a judgment of dissolution and any mod-
ifications, and only seems humane.

3. Ease (or eliminate) the Hardship
Requirement

Currently, if a petitioner is eligible for
a hearing, but not reinstatement (for ex-
ample on a second conviction resulting in
a five year revocation, after the six-, 12-, or
36-month Summary Suspension period has
run), he or she has to prove a “hardship” for
any purpose for which a permit is sought.
92 Il Admin Code Section 1001.420(d). The
hardship is generally proven by showing that
the petitioner is losing significant opportuni-
ties to make money, is paying substantial
amounts for transportation, has been late for
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work, had his or her continued employment
threatened, or has missed school, medical
appointments, or support group meetings.
The petitioner also must testify about with
the lack of suitable alternative transporta-
tion. 92 lll Admin Code Section 1001.420(d).

Here we have a situation where a peti-
tioner is attempting to drive legally and can
be put on the road in a controlled, often
monitored, fashion, but may be thwarted be-
cause, in the Hearing Officer’s opinion, there
is no hardship. It would seem reasonable for
the legislature to consider eliminating the
hardship requirement for those petitioners
not yet eligible for full reinstatement. The pe-
titioner would, of course, only be eligible for
arestricted driving permit, but would be able
to maintain employment rather than finding
him- or herself in a catch-22 situation of hav-
ing to jeopardize employment in order to
show a hardship. It may also be reasonable to
accept, as a compromise, legislation officially
recognizing RDPs as probationary devices, as
there is currently no statutory authority to is-
sue probationary permits, although they are
issued as a matter of course.

4. Reasonable Treatment of lllinois
Residents Who Receive their First
DUl in Another State

Consider the following:

+ Johnnie is arrested for DUl in Illinois. This
is his first DUI arrest. He refuses chemical
testing. The state offers court supervi-
sion. After the first 30 days of his sum-
mary suspension, he receives an MDDP.
He can drive anytime, and for any reason,
as long as he is driving a BAIID equipped
vehicle. 625 ILCS 5/6-206.1 At the end of
his 12 month suspension, he pays a rein-
statement fee, and gets his driver’s license
back. 625 ILCS 5/6-209.

« Jose, who has no prior DUIs, is arrested
for DUI in Wisconsin after a golf outing.
He pleads guilty. Wisconsin reports the
conviction to lllinois. lllinois revokes Jo-
se's driver’s license for one year. 625 ILCS
5/5-206(a)(6). Jose may go to a hearing
immediately, but he is only eligible for
an RDP. 625 ILCS 5/5-206(c)(3). He must
demonstrate a hardship in order to re-
ceive an RDP. 92 Il Admin Code Section
1001.420(d). After he drives on the RDP
for 9 months, or when he is eligible for full
reinstatement (whichever comes second),
he will have another hearing to consider
full reinstatement of his driving privileges.

92 Il Admin Code Section 1001.430(i).

I have contemplated this disparity a num-
ber of times, generally while trying to explain
it to clients. | cannot think of a good policy
reason for it, aside from maybe encouraging
people to drink and drive closer to home.

I would suggest that the following ap-
proach would better serve the interest of traf-
fic safety, and would go some way towards
treating people in similar circumstances
equally. A one year revocation is still entered
after a first time DUl arrest from another state
is reported to the Secretary of State. The Sec-
retary gives the driver 45 days notice that his
license will be revoked. At any time after re-
ceiving notice, the driver may have a hearing.
The hearing is generally the same as now, ex-
cept that the a petitioner classified as Level
lIl - Dependent need only document absti-
nence and support involvement since com-
pletion of treatment. Otherwise, the goal of
the hearing is to ensure that the petitioner’s
evaluation is substantially accurate, and that
he or she has received appropriate treat-
ment. The petitioner should not be denied
solely because his arrest is recent. Instead of
an RDP, the Secretary would issue an MDDP.
After the petitioner drives on the MDDP for
nine months, or when he or she is eligible for
full reinstatement (again, whichever comes
second), a non-dependent petitioner who
has had no MDDP violations would be au-
tomatically reinstated. Petitioner’s classified
Level lii — Dependent, would be required to
have a second hearing where they would be
required to document continued abstinence
and support group involvement in order to
obtain full reinstatement.

5. Make some reasonable excep-
tions to lifetime revocations of non-
Illinois residents

At the other end of the spectrum from
first offenders, we have the “lifers.” Currently,
any person who has 4 convictions for DUI,
any one of which is for an arrest after Janu-
ary 1, 1999, is revoked forever, and is barred
from ever obtaining any kind of driving relief.
625ILCS 5/6-208(b)(4), 92 Il Admin Code Sec-
tion 1001.460(c). Earlier this year, there was a
legislative proposal to allow Illinois residents
who fall into this category to apply for an
RDP. In order to obtain relief under this pro-
posed legislation, the petitioner would have
to meet extended abstinence and support
requirements. HB 2862 97™ General Assem-
bly. This proposal indicates that the issue of
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lifetime license revocations of lllinois resi-
dents is at least on the political radar, while
a related issue remains entirely unaddressed.

| regularly receive telephone calls from
potential clients in other states who have
four convictions, one of which resulted from
an arrest after January 1, 1999. In some cases
they have not held a valid license since their
revocation. In others, the person was licensed
in their home state, went in to renew his or
her license, and was told that lllinois had a
“hold” on their license. The lllinois “hold” may
be because they were once licensed here
and were revoked, or they might have never
held an lllinois driver’s license, but were con-
victed of a DUI here. In these cases, there is
no way to get the stop cleared so they can be
licensed in their home state.

I do not have a specific recommendation
for the parameters of situations where the
statute could be changed to allow clearance.
| would suggest, though, that there are at
least some situations (for example, a resident
of another state with a single DUI conviction
in lllinois, long ago) where lllinois should not
forever bar the person’s home state from is-
suing a driver’s license. Never again drive in
lllinois, or never be able to apply for an lllinois
driver’s license, perhaps.

6. Fix the medical review system.

This is at the bottom of my wish list, and is
merely a nuisance compared to larger issues
above, but. ..

| have had two situations in the last cou-
ple of months which demonstrate specific
problems with the Secretary of State’s medi-
cal review system. The first was a client who
submitted a medical form at the time of his
hearing. The form was recently completed by
his physician. My client was seeking full rein-
statement, with immediate plans to move
out of state (he wanted an lllinois driver’s li-
cense, rather than clearance, to take care of
the logistics of his move). He was granted full
reinstatement, but was required to submit
another medical report form. Why? By the
time the hearing officer wrote the order, the
order was reviewed in Springfield, and the
report was forwarded to medical review, it
was more than three months old. | cannot
fathom why the medical report would not
be accepted as current when submitted to
the Secretary of State (at the hearing) rather
than disregarded as not current after it winds
its way through the Secretary of State’s vari-
ous offices. | was told that this only comes up
in situations where the petitioner is granted
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full reinstatement, but | could not, from the
explanation provided, figure out exactly why
that is. | also cannot understand why, if the
Secretary of State is willing to accept a medi-
cal report to issue a driver’s license, which
will be valid for four years, they are splitting
hairs over its being a few days out of date
when it arrives in medical review.

The second situation arose a couple
weeks ago. A client who was granted an
RDP went to drivers’ services to take his test.
When he got there, he was told that he could
not take the test unless he had a medical re-
port. Generally, the medical report is among
the requirements submitted to the Secretary
of State in Springfield prior to the issuance of
an RDP. The requirement that my client sub-
mit the report prior to his exam arose from
the fact that he had submitted a medical
report in the past. 92 lll Admin Code Section
1030.16(s) (if that is the authority, it is a rather
over-broad reading thereof). In this case,
the Post Hearings Department omitted lan-
guage advising my client that he would need
the reportin order to take the test. Apparent-

ly, a first time medical report (for example,
where a petitioner testifies in his hearing that
he is taking medication) is a prerequisite to
issuing a permit, but a second or subsequent
medical report is a prerequisite to examina-
tion. Id., (although as it is actually a prereg-
uisite to renewal of a driver’s license). This is
a silly “form over function” situation. The lo-
cal drivers’ services office is not issuing him
a license, or even a permit. They are merely
performing the examination upon which the
permit will be issued. If the person granted
the permit is allowed to submit the report af-
ter testing, medical review will still have the
opportunity to review it prior to issuing the
permit. The system should be changed to al-
low this.

Finally, it is worth considering whether it
would be appropriate, given changes in the
way health care is delivered, to allow physi-
cians' assistants and nurse practitioners to
sign medical reports. Often they are writing
the prescriptions and actually speaking with
the patient/petitioner, and should be better
positioned to know whether the petitioner is

impaired by the medication).

Note that Medical Examinations related
to the issuance of driver's licenses is regu-
lated by 625 ILCS 5/6-103(8), 625 ILCS 5/6-
201(a)(5), and 92 Il Admin Code Section
1030.16. | largely omitted end notes to the
above discussion of timeliness of reports and
submission of a medical report at the time
of examination for an RDP, as neither of the
complained of situations seem to actually be
addressed by statute or code. Nor does there
seem to be a basis for requiring a medical
report in every situation where a petitioner
testifies that he is taking any medication
whatsoever, regardless of how benign the ef-
fects of the condition or medication may be
on that petitioner’s ability to drive. Requiring
a medical report when there is a condition
which may lead to loss of consciousness, or
a controlled substance is prescribed is com-
pletely understandable. Requiring a visit to a
doctor to sign off on the fact that an antihy-
pertensive or a medication for hypercholes-
terolemia is much less so.

(At least) one person’s opinion. l
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So your client has given you physical evidence of a crime...

By Randy Cox

hat do you do? Where do you look?
In short, there is no unequivocal an-
swer. The following describes what

authority does exist, and suggests what may
govern.

Suppose a current client delivers to you
physical evidence of a crime, or what you
suspect to be evidence of a criminal act. This
could be illegal drugs, a stolen piece of prop-
erty, or a weapon used in a violent crime. One
variation of this scenario is the recovery or
retrieval by the attorney directly, or through
an agent.

The situation presents a conflict between
the various ethical duties of the attorney. On
the one hand, the delivery to the attorney is
a communication which the attorney is re-
quired to protect. (Rule 1.6) However, an at-
torney is not to unlawfully obstruct another
party’s access to evidence. (Rule 3.4) How is
this conflict resolved? The courts of lllinois do
not appear to have directly addressed this.
However, there is an unreported U.S. District
Court opinion arising from events in lllinois.
In U.S. v. Hunter, et al., 1995 WL 12513, 93 CR
318 (N.D. lll. Jan. 6, 1995) the government
charged a father and son with the armed rob-
bery of numerous banks throughout seven
mid-western states. After his arrest, the son
advised his attorney about the existence of
currency and ammunition at his residence.
Subsequently, the son’s attorney with his sec-
retary, and the father’s attorney, went to the
home and discovered significant amounts of
cash, which one of the attorneys took with
him. During a later proffer interview, with the
son and his attorney, the attorney advised
the government about the foregoing, and
that the other attorney had it in his posses-
sion. Upon the issuance of a search warrant,
the other attorney surrendered the contain-
ers of cash. The son then moved to exclude
this evidence, as well as any testimony by
either attorney, or their secretary, regarding
the retrieval, based on both the attorney-
client privilege and the attorney work prod-
uct doctrine. The government offered to
stipulate the boxes came from the son’s attic,
and to limit the testimony regarding how the
government gained possession of the evi-
dence. The son rejected the offer.

Initially, the court cites what appears to be
the seminal case in these matters, State ex rel.
Sowers v. Olwell, 394 P. 2d. 681 (Wash. 1964),
holding generally, that an attorney is not re-

quired to disclose information obtained dur-
ing the attorney-client relationship. There is a
clear distinction, however, between commu-
nications with the attorney, and the existence
of the evidence. In short, the attorney-client
privilege only protects disclosure of commu-
nications. See Upjohn Co. v. United States, 449
U.S. 383,391 (1981). The delivery of evidence
to the attorney seems to be such a commu-
nication.

Therefore, Judge Aspen noted that had
the boxes remained in the son’s home, and
the government learned that fact solely
through protected communications, the son
might have had a valid argument. However,
the Defendants’ attorneys had removed the
evidence. This, of course, prevented law en-
forcement from recovering the boxes at any
later date. By doing so, the attorneys likely
violated the other obligation referenced
above, that as an officer of the court, an at-
torney cannot unlawfully obstruct another
party’s access to evidence. In short then, be-
cause the attorneys moved the evidence, the
son’s attorney-client privilege argument to
suppress the evidence failed.

Judge Aspen cited a Ninth Circuit case,
where certiorari was denied, for the proposi-
tion that once the attorney makes a“strategic
choice” to accept evidence, there is a legal
and ethical obligation to provide it to law
enforcement. Clutchette v. Rushen, 770 F. 2d
1469 (9th Cir. 1985), cert. denied 475 U.S. 1088
(1986). Note, however, that as discussed be-
low, this is not the universal conclusion.

Judge Aspen also found that the son
could not prevent the introduction of evi-
dence that the boxes were found in his home,
because the evidence was also altered by its
removal. For this proposition, the court cited
a California case, People v. Meredith, 631 P.2d
46 (Cal. 1981) which provides for such a con-
clusion “whenever defense counsel removes
or alters evidence. The Meredith court limited
the testimony from the defense investigator,
that located and removed the evidence, to
merely testifying as to the location.

Judge Aspen concluded the govern-
ment’s interest in discovering incriminating
evidence is then protected, while simultane-
ously protecting the defendant’s interest in
attorney-client privileged communications.
Therefore, Judge Aspen held that if defense
counsel, or an agent, removes incriminating
evidence, the government may introduce
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testimony which establishes the original lo-
cation and condition of the evidence. In do-
ing so, the government must not disclose
any information regarding attorney-client
privileged communications.

Returning to the original inquiries above, if
the attorney seeks to recover the evidence, it
must be provided to law enforcement. Alter-
natively, if the client, unsolicited, provides the
evidence to the attorney, the communication
is protected, but the obligation may still exist
to advise the government. If an attorney has
the opportunity to discuss any such delivery
prior to receiving the evidence, the attorney
should certainly consider discussing the con-
sequences with the client. In some instances,
an attorney could obtain the client’s consent
to disclose, depending upon the purpose of
the communication. If so, the client presum-
ably waives any attorney-client privilege. In
other instances, it might be appropriate to
deliver the evidence to the government with-
out referencing the source whatsoever.

In other authorities from other jurisdic-
tions, there is also a dichotomy between
tangible evidence turned over to an attor-
ney, and simply information. Information falls
within the traditional analysis, and gener-
ally is protected from disclosure. The tangible
evidence question, however, is not as clear.
Some decisions suggest tangible evidence
should be turned over, but the government
cannot then implicate the client as the source
of the evidence. In addition to the foregoing
cases, for results consistent with those see:
Rubin v. State, 602 A.2d 677 (Md. 1992); People
v. Nash, 313 N.W.2d 307 (Mich. Ct. App. 1981);
Anderson v. State, 297 So.2d 875 (Fla. Dist. Ct.
App. 2d Dist. 1974); State v. Green, 493 So. 2d
1178 (La. 1986).1

ILLINOIS BAR
FOUNDATION

Support the Illinois Bar
Foundation—the charitable
arm of your Association.

To receive an
application, call
1-800-252-8908.




TRAFFIC LAWS & COURTS | May 2011, Vol. 20, No. 4

Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June

Wednesday, 6/1/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Wednesday-Friday, 6/1/11-6/3/11- Chi-
cago, ISBA Chicago Regional Office—CLE
Fest. Presented by the lllinois State Bar Asso-
ciation. Wednesday 1-5:40; Thurs & Fri 8-5:40

Tuesday, 6/7/11-Teleseminar—Inter-
Species Mergers: Combining and Convert-
ing Different Types of Business Entities, Part
1.12-1.

Tuesday, 6/7/11- Chicago, ISBA Chica-
go Regional Office—ThalP 101: An Intellec-
tual Property Primer for In-House Attorneys
(Studio Taping ONLY- do not publicize). Pre-
sented by the ISBA Corporate Law Section.
10-12.

Wednesday, 6/8/11- Teleseminar—
Inter-Species Mergers: Combining and Con-
verting Different Types of Business Entities,
Part2.12-1.

Wednesday, 6/8/11- Chicago, ISBA Chi-
cago Regional Office—Issues Facing Mu-
nicipalities in a Difficult Economic Climate.
Presented by the ISBA Local Government
Section. 12:30-5:00.

Thursday, 6/9/11- Moline, Stoney
Creek Inn—Legal Writing: Improve Your Ulti-
mate Work Product. Presented by the lllinois
State Bar Association. 8:30-11:45.

Thursday, 6/9/10- Chicago, ISBA Re-
gional Office—ISBA's Reel MCLE Series. Pre-
sented by the lllinois State Bar Association.
1-4.

Friday, 6/10/11- Bloomington, Holiday
Inn and Suites—Legal Ethics in Corporate
Law- 2011. Presented by the ISBA Corporate
Law Department Section. 12:30-4:45. Max 90.

Friday, 6/10/11- Chicago, ISBA Region-
al Office—Third Annual Animal Law Confer-
ence—Presented by the ISBA Animal Law
Section. 9-5.

Friday, 6/10/11- Bloomington, The
Chateau—Trial Issues in Criminal Practice.

Presented by the ISBA Criminal Justice Sec-
tion. 9-4.

Tuesday, 6/14/11- Teleseminar—2011
Estate & Trust Planning Update, Part 1. 12-1.

Wednesday, 6/15/11-Teleseminar—
2011 Estate & Trust Planning Update, Part 1.
12-1.

Wednesday, 6/15/11- Webinar—Ad-
vanced Legal Research on FastCase. Present-
ed by the Illinois State Bar Association. 12-1.

Thursday, 6/16/11-Friday, 6/17/11-
Fontana, WI, The Abbey Resort—135th
ISBA Annual Meeting.

Thursday, 2-3pm: FastCase CLE Training
Session.

Thursday, 3:15-4:15pm: Advanced Fast-
Case CLE Training Session.

Friday, 9:00-11:45am: Legal Writing: Im-
prove Your Ultimate Work Product.

Friday, 2:00-4:15pm: A Roadmap to the II-
linois Civil Union Act.

Thursday, 6/16/11- Webcast—Trial. Pre-
sented by the ISBA Family Law Section. 12-1.

Monday, 6/20/11- Chicago, ISBA Re-
gional Office—Hot Topics in Disability Law.
Presented by the Disability Law Committee.
TBD.

Tuesday, 6/21/11- Chicago, ISBA Re-
gional  Office—Uninsured/Underinsured
Motorists Coverage: The Necessary Basics.
Presented by the Insurance Law Committee.
9-2.

Tuesday, 6/21/11- Teleseminar—Com-
mercial Real Estate Workouts, Deleveraging,
Refinancing and Restructuring, Part 1. 12-1.

Wednesday, 6/22/11- Teleseminar—
Commercial Real Estate Workouts, Delever-
aging, Refinancing and Restructuring, Part 2.
12-1.

Wednesday, 6/22/11- Chicago, ISBA
Regional Office—Cyberlaw Symposium.
Presented by the ISBA Intellectual Property
Section. TBD.

Thursday, 6/23/11- Chicago, ISBA Re-
gional Office—Trial Issues in Criminal Prac-
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tice. Presented by the Criminal Justice Sec-
tion. TBD.

Thursday, 6/23- Friday 6/24/11- Chi-
cago—Great Lakes Benefits Conference. Pre-
sented by the ASPPA and the IRS; co-spon-
sored by the ISBA Employee Benefits Section.

Friday, 6/24/11- Bloomington, Holiday
Inn and Suites—Issues in Illinois Public Con-
struction Contracting. Presented by the ISBA
Construction Law Section. 8:55-4:30.

Friday, 6/24/11- Fairview Heights, Four
Points Sheraton—Legal Writing: Improving
Your Ultimate Work Product. Presented by
the lllinois State Bar Association. 8:30-11:45.

Monday, 6/27/11- Webcast—Worker’s
Comp Case Law Update. Presented by the
ISBA Worker’s Compensation Section. 12-1.

Tuesday, 6/28/11- Teleseminar—Direc-
tors of Private Companies: Duties, Conflicts,
and Liability. 12-1.

Wednesday, 6/29/11- Webcast—Ethical
Consideration of Representation. Presented
by the ISBA Family Law Section. 12-1.

Thursday, 6/30/11- Teleseminar—Eg-
uity and Incentive Interests in LLCs. 12-1.

July

Wednesday, 7/6/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the Illinois State Bar Association. 12-1.

Wednesday, 7/20/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the Illinois State Bar Association. 12-1.

September

Friday, 9/23/11- Fairview Heights, Four
Points Sheraton—Current DUI, Traffic and
Secretary of State Related Issues- Fall 2011.
Presented by the ISBA Traffic Laws/Courts
Section. 9-4.

October

Friday, 10/14/11- Springfield, INB Con-
ference Center—Divorce Basics for Pro Bono
Attorneys. Presented by the ISBA Delivery of
Legal Services Council. 1:00-4:45. 1
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