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Chair’s column

By Pamela J. Kuzniar

y creative juices are being stifled by
Mmy need to report to you regarding

HB 1452. HB 1452 (the complete re-
write of the lllinois Marriage and Dissolution
of Marriage Act (“ IMDMA") was filed on Febru-
ary 6, 2013, referred to the Rules Committee on
February 12,2013, assigned to Judiciary on Feb-
ruary 19, 2013, and referred back to the Rules
Committee on March 22, 2013. Representatives
Kelly Burke (D-36™ District) and Ann Wilson (D-
11t District) hope to advance the bill during
the fall veto session which starts on October 22,
2013.In my last column | noted that our section
council did not approve the original bill as writ-
ten. The bill has undergone a major rewrite. Our

assigned members Rory Weiler of St. Charles,
William Scott of Lisle and Morris Lane Harvey of
Mt. Vernon assisted Jim Covington, the Director
of the ISBA Legislative Affairs as needed to work
with the individuals participating in the rewrite
of HB 1452. The Legislative Reference Bureau
(“LRB") published the revisions of HB 1452 on
October 7, 2013. Our section council is review-
ing the rewrite published October 7, 2013. Our
next meeting is October 12, 2013; our members
will analyze the re-draft version of HB 1452. This
is a massive undertaking for our section coun-
cil as the bill is 192 pages. Quite frankly, | do not

Continued on page 2

Guardian Ad Litem or Child Representative?
Why lawyers and judges need to be more
deliberate about designating role of attorneys

representing children
By Matthew A. Kirsh

know that when a child needs representation

in a case, the court will almost, without fail, ap-
point a child representative and not a guardian
ad litem or an attorney for the minor child. If you
practice family law in DuPage County you know
that when a child needs representation in a case,
the court will almost, without fail, appoint a
guardian ad litem and not a child representative
or an attorney for the minor child.* | am sure that
the judges in both counties have their reasons

I f you practice family law in Cook County, you

for their respective practices, but lawyers are not
privy to their intra-judicial thought processes. As
a practitioner, | do know that the seemingly au-
tomatic appointment of attorneys as child repre-
sentatives or guardians ad litem does not always
serve the interests of the children or parents in-
volved in the cases. Each case should be consid-
ered individually and lawyers and judges should
carefully consider which role will best serve the
interests of the minor child for whom representa-

Continued on page 3
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understand the urgency. My personal re-
view of the bill causes me to conclude that
this is a solution looking for a problem, so |
do not understand the need to move this in
the veto session. | would prefer more time so
that our members have time to thoughtfully
comment on the current version. However, |
am keeping an open mind and | will report
on our progress to the Board of Governors in
October. Once again, | encourage you to re-
view the bill and form your own opinion. HB
1452 in its revised form is available for your
review on the lllinois General Assembly Web
site. At this time, your only place to voice
your individual opinion would be through
your legislative representative.

Our custody trial play will be presented in
Galena, lllinois on the 10" and 11t of Octo-
ber. If you are not able to attend look for it
on the ISBA's Web site as an electronic CLE of-
fering. As | write this column the CLE has not
taken place. I look forward to reporting on it
in my next column.

Keep an eye out for our “Settle-it” CLE to
be presented in Chicago on November 14,

2013. The presenters are teams of valuation
experts and attorneys who will use valua-
tion reports during the seminar to discuss
the appropriate value of the case for settle-
ment purposes regarding asset division and
maintenance when a) the business is a small
corporation, law firm, real estate developer,
and medical practices of varying size and b)
when the main asset is the executive's abil-
ity to earn income along with perquisites of
employment. Members of the Alternative
Dispute Resolution Committee will present
settlement options and discuss appropriate
settlement language given the circumstanc-
es. Members of the judiciary will dissemi-
nate the information necessary to conduct a
meaningful pretrial that will result in settle-
ment. IF you have not dealt with a business
valuation this is a must attend seminar, as
you will have the opportunity to review (and
keep) multiple valuations of a variety of enti-
ties and address both value and appropriate
maintenance due to the true economic in-
come revealed during the valuation. l
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Guardian Ad Litem or Child Representative? Why lawyers and judges need to be more deliberate
about designating role of attorneys representing children

Continued from page 1

tion is being appointed.

When appointing a legal representative
for a minor child, 750 ILCS 5/506 allows the
court to designate that the attorney fulfill
one of three roles: guardian ad litem, child
representative or attorney for the minor
child. The differences in the roles are clearly
spelled out in Section 506. Courts rarely ap-
point an attorney for the minor children, pre-
sumably because the attorney in such a role
has no”best interests” obligation; an attorney
for minor child is ethically bound to advocate
for the wishes of the child, no matter how
those wishes correspond to the child’s best
interests. A guardian ad litem is the “eyes and
ears of the court” and “shall testify or submit
a written report to the court regarding rec-
ommendations in accordance with the best
interests of the child.” A guardian ad litem has
no confidentiality with the child and may be
cross examined after rendering a best inter-
ests opinion. A child representative is often
described as a hybrid between attorney for
the minor child and guardian ad litem. A
child representative has a confidential rela-
tionship with the minor child and cannot be
called as a witness, but also has the duty to
advocate for what he finds to be in the child’s
best interests. Pursuant to the letter of Sec-
tion 506, a child representative may only ex-
press his position in a pretrial memorandum.

With the foregoing as a backdrop, courts
should carefully consider which role will best
serve the interests of a child when appoint-
ing a legal representative for that child.

A child representative is more appropriate
when the children involved in the case are
older and the idea of confidentiality is impor-
tant to make it easier for the child to disclose
personal information that the child may not
want his parents or other relatives to know.
If it appears that a case is going to go to trial
and/or the court has appointed its own ex-
pert witness pursuant to 750 ILCS 5/604(b), a
child representative may be more appropri-
ate. In such cases, a best interests advocate
is essential (if, for example, the child repre-
sentative disagrees with the expert) and the
court will have the benefit of the expert’s
opinion which lessens the importance of an
opinion from a guardian ad litem. By insulat-
ing the child’s statements from disclosure
with attorney-client privilege, the appoint-

ment of a child representative can prevent
a child from the anger or disappointment
expressed by parents who both believe they
should have custody.

There are cases when the appointment
of a guardian ad litem will better serve the
interests of a child than would the appoint-
ment of a child representative. If a child is
non-verbal or too young to understand the
concept of confidentiality, a guardian ad
litem will be a more effective best interests
attorney. Most cases do not go to trial and
most families cannot afford drawn out cus-
tody litigation involving two attorneys for
the parents, a child’s attorney and an expert
witness. Often deadlocked parents need a
neutral, third-party opinion to get them off
of their entrenched positions. In this situ-
ation, a recommendation from a guardian
ad litem may be just what the parents need
to break the deadlock. Also, a guardian ad
litem’s recommendation early in the case is
a useful tool for the parents’ attorneys who
are probably trying to extol the virtues of
settlement. Many cases need an opinion or
recommendation on temporary issues such
as a parenting schedule while the case is
pending. In such a situation the court is go-
ing to most likely look to the child’s legal
representative for guidance. In my opinion,
a court is on more solid ground when enter-
ing a temporary order upon the recommen-
dation of the guardian ad litem who can be
cross examined by the parents’ attorneys. In
this way, the temporary order is based on evi-
dence, as opposed to merely the argument
of attorneys.

If a case is going to trial and a 604(b) ex-
pert is financially unrealistic, a guardian ad
litem can provide opinion testimony from a
professional whom the court trusted enough
to appoint in the first place. In my opinion,
under Wilson v. Clark a guardian ad litem can
testify to matters that would otherwise be
considered hearsay as long as the informa-
tion is the kind of information customarily
relied upon by guardians in the performance
of their duties. While an attorney serving as a
GAL does not have the extensive educational
and training background of a mental health
professional, most GALs, through both edu-
cation and experience, are capable of mak-
ing a well-reasoned best interests recom-
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mendation.

Many lawyers fear that acting as a GAL will
subject them to civil liability and that the lia-
bility will not be covered by their malpractice
insurance. This simply is not the case. GALs
and child representatives have absolute im-
munity from civil liability. Vlastelica v. Brend,
954 N.E.2d 874 (1st Dist. 2011). My ISBA
Mutual professional liability policy defines
“Professional Services” which are covered
by the policy as services including “as an ad-
ministrator, arbitrator, conservator, executor,
guardian, mediator, notary public, personal
representative, real estate title insurance
agent, receiver, trustee or in any other similar
fiduciary activity. To me that says, “no matter
what your role, you are covered.”

In conclusion, when appointing legal
representation for a child, lawyers for the
parents and judges should carefully consider
which role will best serve the child’s interests
in that particular case. If the attorney who is
appointed feels that he or she could better
serve the child’s best interests in a different
role, the attorney should ask to have their
role changed. However, such a request must
be made before meeting with the children.
Attention to the designation of child repre-
sentative or guardian ad litem can make a
big difference in the quality of representa-
tion you are able to provide in a case. ll

My practice is limited to Cook and DuPage
and | freely admit that everything in this article is
based upon my experiences in these two northern
lllinois counties.
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Conscious divorce: The conscious lawyers and collaborative practice

By Sandra Crawford

t would appear the clients who experi-

ence a “good divorce” and are most suc-

cessful are those who are: (1) actively will-
ing to work consciously to understand why
the separation is happening, (2) know what
their part in the process of separation has
been and is now, and, (3) know what lessons
their separation is showing up to teach them
at this stage in their life’s journey. If we ap-
ply those same parameters to the role of the
legal professionals assisting clients to “birth
their life transition” it might look something
like this.

A.Willingness as a divorce
professional to work with a
client to understand why divorce
is happening

In the traditional legal model of divorce
representation the focus is typically not on
“why” but on “how” to get the process done
as quickly and cheaply as possible. How-
ever, when in the midst of, what has been
described as one of life's most emotion-
ally devastating events, lots of clients can-
not work effectively on the “how” with their
chosen legal provider until they have fully
processed the “why is this happening to me”
part of their story. In the initial intake stage
of a case an attorney might ask questions to
get a glimpse of the “why” but typically after
the first couple of sessions with a client that
legal professionals quickly move to focusing
only on the “how to complete the divorce”
and spare little or no time for the unraveling
of the story about why the individual has ar-
rived at this juncture in their life and relation-
ship or why she now finds herself in a family
lawyer’s office. Not working with clients to
understand the “why” or being unwilling to
be open to working in some concerted way
with that material can often lead to greater
difficulties when helping clients through
the process. Those difficulties frequently
show up in clients in the forms of procrasti-
nation, delay, bargaining for unreasonable
outcomes, and in the extreme, as hostility to-
ward the legal system or the other attorney
or the judge. Enter the interdisciplinary Col-
laborative process and non-legal collateral
professionals - the mental health profession-
als (MHPs). These are practitioners specifi-
cally educated in working with the trauma
associated with the disintegration of core

relationships. In the interdisciplinary Collab-
orative Practice model of divorce and sepa-
ration the MHP, known also as the “Divorce
Coach,” works to understand and explain
what is motivating an individual and how
that motivation can be used to fuel positive
progression. Coaches, through their training
and experience, know how to work with the
client’s “why is this happening” story most
effectively and can help digest that story for
the legal professionals and provide the pro-
fessionals and the clients with strategies and
tools for working effectively with the “why”
to build better coping strategies and positive
future outcomes. Although attorneys might
see the value in having clients work in that
way, as a profession we might not be fully
equipped by training or professional experi-
enceto help clients appropriately process the
"why” of their story. Accordingly, it is critical
that lawyers become conscious of the client’s
need to tell his or her story. It is also essen-
tial that lawyers be open to actively working
with the client and her Coach to help unravel
the story of how he or she got to this place
in life and what beneficial lessons there may
be which can then be used to an advantage
in moving the divorce process forward and
helping the client envision a healthier, hap-
pier future.

B. What is the lawyers’ partin the
client’s process of transition

When Collaborative Law professional
present basic Collaborative Law Skills Train-
ing to lawyers they often challenge partici-
pants to exam their own place within the
conflict resolution spectrum. The trainers
ask questions about practice philosophy
and practice wisdom of the lawyers and
challenge them to verbalize where they see
themselves in relationship to the client i.e.
in a paternalistic role, telling the client what
to do, or in a guidance role, helping the cli-
ent understand the process and settlement
options, so she can make the most informed
decisions and create a sustainable future.
Understanding of ones’ own personal biases
and preconceived notions of what “should
be” is critical to authentic discussions with
clients about the possible range of outcomes
for their process. If a lawyer is genuinely in-
terested to leave clients better then where he
found them, that is a very different role then

4

just getting the client a divorce judgment. In
the author’s mind the latter role is merely a
mechanical one which some day could be re-
placed by a clever software program. Where-
as the former role, serving as the steward of
leaving clients in positions at least no worse
then when they came for help, is the high-
est calling of professionals who desire the
title of “counselors at law.” Cross-training with
professional like financial professional, spe-
cifically educated in divorce math, known as
Certified Divorce Financial Analysts (CDFA),
can be of value and help orientate lawyers.
It can help lawyers place themselves psycho-
logically within the greater context of the en-
tire process the client is experiencing, which
necessarily involves changes in his financial,
emotional and legal status.

C.What life lesson is any one client
showing up to teach the legal
practitioner

As the saying goes: “There are no acci-
dents. We have who we have in our lives to
teach us a needed lesson”. As legal practitio-
ners we attract clients with all types of differ-
ent challenges. The general practice wisdom
tells lawyers that, understanding the emo-
tional and financial profile of the particular
clients we work best with is a recipe for a
rewarding, peaceful and joyous practice. So
a conscious lawyer must consult and trust
his deep knowing and instincts in taking on
clients in the first instance. Pre-screening
questionnaires completed by clients before
the first intake interview with the lawyer can
be extremely useful tools to helping lawyers
assess if they are ready for the challenge and
the life lessons which any one potential client
is about to teach. A good example of such a
screening tool can be found in the work of
Minnesota lawyers, StuWebb and Ron Ousky
on Collaborative Divorce. Also, dedicating
some time at the end of each of case to say
“thanks for the lesson” can help further un-
derstanding into “which is the best type of
client for me!” This time is known as a “case
completion debrief” and provides another
road to building a rewarding legal practice.
In the Collaborative model this “thanks for
the lesson” work takes the form of a team
meeting where each of the professionals,
JD, MHP and CDFA, take turns talking about
what worked and didn’t work in the particu-
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lar case and what practice wisdom might be
gained and built on for the next Collabora-
tive case. In a non-Collaborative case, a type
of debrief can take the form of an informal
lunch meeting with your former opposing
counsel when all matters are concluded to
talk about process (not of course about the
particular clients).

It often goes without saying that family
lawyers deal with significant trauma and dis-

tress on a daily basis. Becoming and remain-
ing conscious of the impact of the stress on
one’s own life is critical and being available
as problem solvers and peace builders. Tak-
ing time to assess and understand: (1) one’s
own story, (2) what impact a particular case
is having on one personally, and, (3) what les-
son this client or case has shown up to teach
can be valuable to maintaining a meaningful
and rewarding practice of family law. l

Sandra is a solo practitioner and mediator in
Chicago and is a principal in Trainers for the Ad-
vancement of Collaborative Practice, Inc, a train-
ing company offering Basic Collaborative Law
Skills Training. The next Basic Skill session will be
taking place Springfield, lllinois on November 8
and 9, 2013. For more information go to: http://
collablawil.org/clii-announces-its-2-day-basic-
training/

Where have all the grandmas gone? Standing of grandparents
seeking custody under the IMDMA

By Marilyn Longwell & Aurelija Juska

er or in close proximity, with various fam-

ily members participating in the raising of
children. As we have become more mobile
and our birthrate lower, the extended family
living together has become more rare. Lon-
ger lifespans and better healthcare have also
encouraged older Americans to be more ac-
tive and less tied to their homes and grand-
children. The nuclear family and the single
parent family has become more the rule.
Nevertheless, grandparents have continued
to maintain a stake in their grandchildren’s
lives and have sometimes used the courts to
obtain visitation and even custody of those
grandchildren.

In 2000, the U.S. Supreme Court decided
Troxel v. Granville, 530 U.S. 57 (2000), finding
that, as applied, the Washington statute giv-
ing third parties the right to seek court or-
dered visitation despite opposition from a fit
parent violated substantive due process by
allowing governmental interference with a
parent’s constitutional right to raise her chil-
dren as she saw fit. As applied to the facts of
that case, the state statute did not pass the
strict scrutiny test.

The same year, the lllinois Supreme Court
rendered a similar ruling in Lulay v. Lulay, 193
ll.2d 455 (2000). In Lulay the parents were
divorced, but both opposed visitation by
the paternal grandmother. The lllinois stat-
ute was determined, as applied to the facts
of that case, to create an unconstitutional
infringement on the parents’ right to control
the upbringing of their children.

Then, in 2002, the lllinois Supreme Court,
in Wickham v. Byrne, 199 lll.2d 309 (2002),

I n the past, extended families lived togeth-

went beyond Lulay and found the sections
authorizing grandparent petitions for visita-
tion and custody to be facially unconstitu-
tional because of their failure to defer to the
decision-making of “fit” parents.

Following Wickham, the legislature
amended the statutes to qualify the right of
grandparents, or other persons, to pursue a
petition for visitation or custody, by build-
ing in a presumption of fitness of a parent to
deny visitation. It also added a requirement
for certain petitioners that the child not be in
the custody of a parent when a custody peti-
tion was filed. PA. 93-1026 (2004).

The challenge, therefore, in representing
grandparents is to establish standing, under
the current statute without running afoul of
the constitutional standards. Typically, since
Troxel and Wickham, grandparent custody
cases arise either when one of the child’s bio-
logical parents is deceased, or when a grand-
parent who was already caring for the child
on a full-time, though informal, basis seeks to
establish legal rights over the child.

Because of parents’ superior rights over
the custody and control of their children,
grandparents and other third parties seek-
ing custody of a child must first demonstrate
that they have standing to bring an action.
Two provisions of the lllinois Marriage and
Dissolution of Marriage Act IMDMA) may ap-
ply: Section 601(b)(2) allows a person other
than a parent to seek custody of a child only
if the child “is not in the physical custody of
one of his parents;” Section 601(b)(4) allows
a grandparent to file a petition for custody if
their child or step-child is the deceased par-
ent of the child in question and one or more
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of the following facts existed at the time of
the parent’s death: A. The surviving parent
had been absent from the home for more
than a month with whereabouts unknown;
B. The surviving parent was in State or Fed-
eral custody; C. The surviving parent had
been convicted of or received supervision
for certain criminal acts toward the deceased
parent or child or violated on Order of Pro-
tection for the deceased parent or child.

Determining standing under sub-section
(4) is fairly straightforward and the condi-
tions listed serve as an inference that the sur-
viving parentis not fit to control the upbring-
ing of his/her children. Such an inference is
sufficient to get past the presumption of
fitness and thus pass the strict scrutiny test
for constitutionality. Such an inference does
not occur under subsection (2). Any petition
filed under Subsection (2), must allege facts
which create an inference that the parent or
parents who are respondents are not fit to
control the upbringing of their children, thus
triggering the state interest and passing the
strict scrutiny test.

As set forth in the statute, when grand-
parents or other third parties seek custody
under subsection (2), the children must not
be in the physical custody of a parent. That
determination is based on a three-pronged
“voluntarily relinquishment” test, that re-
quires the court to consider: (1) who cared
for the child before the custody petition was
filed, (2) how the nonparent gained physi-
cal possession, and (3) the nature and dura-
tion of the possession. (MCC.) This analysis is
highly fact-dependent.

Courts are clear that physical custody is
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not determined by who has physical posses-
sion of the child at the moment the petition
is filed. This is to avoid a “race to the court-
house” or abduction situation, and to ensure
that the grandparent did not obtain posses-
sion based on “happenstance!” The parents
or surviving parent must have relinquished
physical custody for an indefinite period, not
merely temporarily, to satisfy the statutory
requirement.

In the event a custodial parent lives with
their parent (the grandparent), and then
passes away, courts have held this living situ-
ation is insufficient to establish standing for
grandparent custody. Thus, in the case of In
re: Custody of Peterson, 112 Ill.2d 48 (1986)
the court held that upon the death of the
custodial parent who was being cared for,
along with her child, by her parents, the mi-
nor child “must be considered to have been
in the physical custody of her father”

Contrast that scenario with one in which
both parents, unmarried, decide that they
are unable to properly care for the child, so
they place the child with the mother’s moth-
er. Several years later, they decide they are
“ready,” but the grandparent does not wish
to give up her de facto custody. In this sce-
nario, the grandparent is in a much different
legal position, because both parents volun-
tarily placed the child with her.

Other factors to be considered in estab-
lishing a grandparent’s standing are whether
the now-objecting parent previously acqui-
esced to the grandparent’s care for the child
and the level of involvement of the parentin
the child’s life. Biological parents need not
relinquish legal custody in order for a grand-
parent to have standing, as the analysis
hinges on physical custody. In re AW.J, 316
lIl.App.3d 91 (2000) A parent who is incarcer-
ated is incapable of exercising custody of the

child and therefore the child is not in his/her
custody. However, a short-term incarceration
may be insufficient as the parent is entitled
to make short-term care arrangements for
the children. See In re: AW.J, Id. and cases
cited therein.

In establishing standing under the IM-
DMA, both statutory provisions and consti-
tutional requirements must be met. Under
House Bill 1452, however—currently under
consideration in the state legislature—the
entirety of Section 601 is repealed and the
sections replacing it appear to make no pro-
vision whatever under which grandparents
can seek custody of their grandchildren un-
der the IMDMA.

The advisability of such a policy is up to
the legislature, but many grandparents will
lose an avenue to help their grandchildren
despite the loss or unavailability of one or
both parents. &
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mutual insurance company, insured members are not subject to the
pressure of stockholders pushing rates higher to reach a targeted profit.
ISBA Mutual has paid a dividend every year for the last eight years and
since 2000 we have returned over $13,000,000 to our policyholders.

This unique focus stems from the founding of ISBA Mutual to not
only provide competitive rates, but to support the entire Illinois
legal community. Our involvement includes sponsoring events,
such as, the ISBA’s Annual Meeting, Mid-Year Meeting and the
Solo & Small Firm Conference. Additionally, all ISBA members
are entitled to absolutely free online legal research through Fastcase
in which we completely underwrite 100% of the program.

Our story is simple, we take care of the Illinois legal community.

www.isbamutual.com | (800) 473-4722 n E
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1SEA FAMILY LAW HANDEOOR

207 Edition

ILLINGIS DOMESTIC RELATIONS
STATUTES

FOUL Eaticn

Two great family law titles
at one low price!

Now get the ISBA’s must-have Family Law Handbook
and our Illinois Domestic Relations Statutes together at
20% off the list price! The Family Law Handbook, com-
prehensively updated in 2011, covers nearly everything
general practitioners and others who handle family law
matters need to know. And the Domestic Relations Stat-
utes book (2013 edition, current through December 2012)
1s an easy-to-carry compendium of key family law statutes
that no domestic relations lawyer should be without.

This is a limited-time offer, so order today!

Order at www.isba.org/store/books/familylawcombo
or call Janice at 800-252-8908 or email Janice at jishmael@isba.org

$84 Members/$120 Non-Members (includes tax and shipping)
FastBooks prices: $81.50 Member/$117.50 Non-Member




