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The Civil Union Act and the execution and
preparation of real estate documents

By Richard F. Bales, Chicago Title Insurance Company, Wheaton, lllinois

Introduction

ublic Act 96-1513 (S.B. 1716), effective June
P1, 2011, creates the lllinois Religious Free-

dom Protection and Civil Union Act (here-
after Civil Union Act). The Act is codified at 750
ILCS 75/1 et seq. The Civil Union Act establishes
procedures for the creation and dissolution of
civil unions and is intended to provide persons
entering into a civil union with the obligations,
responsibilities, protections, and benefits afford-
ed or recognized by the law to spouses. See 750
ILCS 75/5.

The passage of the Civil Union Act brings
many new challenges to real estate practitio-
ners. For example: How should parties to a civil
union be described in deeds and other docu-
ments? How should the issue of homestead be
addressed in these documents? Can parties to
a civil union own their home as tenants by the
entirety, and if so, how should they be described
in the deed?

Identifying parties on deeds, mortgag-
es, and other recorded documents

Example: Ann Anderson and Betty Barnes
are partners in a civil union. They want to buy a
home and take title as partners in a civil union.
How should they be described in the deed?

Ann Anderson and Betty Barnes, partners
in a civil union, grantees... ..

Note: The grantees’tenancy in this deed must
still be considered and addressed. That is, the
Civil Union Act does not confer any automatic
tenancy to grantees who take title as partners in
a civil union.

Example: Fred Smith and Jack Jones are par-
ties to a civil union who own their own home and
want to convey it. How should they execute the

deed?

A “party to a civil union” is a defined term in
the statute (750 ILCS 75/10). Therefore, the fol-
lowing is certainly appropriate:

Fred Smith and Jack Jones, parties to a
civil union, convey and warrant to. .....

But on the other hand, one might argue that
Fred and Jack might be parties to a civil union,
but not with each other. For this reason, the more
specific term, “partners in a civil union,” might be
preferable:

Fred Smith and Jack Jones, partners in a
civil union, convey and warrant to. .....

Example: Joe Doe is not married and he is not
a party toa civil union. He owns his home by him-
self and wishes to execute a deed. Remember
that a civil union is not the same as a marriage.
Thus, a grantor might be unmarried but still be a
party to a civil union. Therefore, a deed wherein
the grantor is described only as “an unmarried
person”might be construed as being vague. That
is, the grantor might be unmarried, but he or she
might be a party to a civil union, and thus, the
waiving of homestead might be an unresolved
title issue.

For this reason, the following language is not
appropriate:

Joe Doe, an unmarried person, conveys
and warrants to......

On the other hand, any of the following are
appropriate, with the last one being the simplest
and therefore probably preferable:

Joe Doe, an unmarried person and not
subject to a civil union, conveys and war-
rantsto. ..

Joe Doe, an unmarried person and not a
party to a civil union, conveys and warrants
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to...

Joe Doe, asingle person, conveys and
warrants to....

Example: John Jones and Paul Smith are
partners in a civil union. Only John owns the
home in which they live. The house is go-
ing to be sold. Realistically, for purposes of
waiving homestead, how should the deed
be prepared? That is, how should John be
described in the deed in order to convey the
property? How should Paul sign the deed in
order to waive homestead?

John Jones, a party to a civil union
with Paul Smith, conveys and warrants
to....

Paul Smith, a party to a civil union
with John Jones, signs this deed solely
for the purpose of waiving any applica-
ble homestead interest.

The following is also appropriate:

John Jones, a partner in a civil union
with Paul Smith, conveys and warrants
to....

Paul Smith, a partner in a civil union

with John Jones, signs this deed solely
for the purpose of waiving any applica-
ble homestead interest.

Example: Sandra Smith and Isabel Doug-
las are partners in a civil union. Sandra owns
the home in which the two of them live.
Sandra now wishes to refinance her origi-
nal purchase money mortgage. Sandra will
execute the new mortgage. The lender is re-
quiring that Isabel waive homestead in this
mortgage. How should Sandra be described
in the mortgage? How should Isabel sign the
mortgage in order to waive homestead?

Sandra Smith, a partner in a civil
union with Isabel Douglas, (hereafter
“Mortgagor”), does hereby. . ..

Isabel Douglas, a party to a civil
union with Sandra Smith, signs this
mortgage solely for the purpose of waiv-
ing any applicable homestead interest.

Example: Carl Cooper owns a rental prop-
erty, which he is selling to Greg and Pamela
Jones. Carl has entered into a civil union with
David Dawson. Neither Carl nor David live in
this property.

How should Carl be described in the
granting clause of the deed?

Carl Cooper, a partner in a civil union
with David Dawson, conveys and quit
claims to Greg Jones and Pamela Jones,
husband and wife.. ..

How should the issue of homestead be
addressed in Carl's deed? Consider simply
adding a statement to the face of the deed:

Appropriate  but unnecessarily
broad: This land is not the homestead
of grantor, grantor’s spouse, or grantor’s
partner in a civil union.

Preferable: This is not homestead
property.

Example: Phillip Edwards and Jane Jacobs
are two single people who own their own
home and want to convey it. How should
they execute the deed? As noted above, a
description of either party as “unmarried”
does not address the issue as to whether or
not they are parties to a civil union.

With that thought in mind, any of the fol-
lowing is appropriate:
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Phillip Edwards, a single person, and
Jane Jacobs, asingle person, convey and
warrant to....

Phillip Edwards and Jane Jacobs, un-
married people and not parties to a civil
union, convey and warrant to.. ..

Phillip Edwards and Jane Jacobs,
unmarried people and not partners in
a civil union, convey and warrant to. ...

The Civil Union Act is not reserved solely
for same sex relationships. A man and wom-
an can enter into a civil union.

With this in mind, consider the following:

Example: Frank Adams and Janet Baker
own their home in joint tenancy. They have
lived together for many years. Neither one
has any intention of getting married.

After becoming partners in a civil union
ceremony, they decide to deed their home to
themselves. How should they describe them-
selves in the deed?

Frank Adams and Janet Baker, part-
ners in a civil union, grantors, convey
and quit claim to Frank Adams and
Janet Baker, partners in a civil union,
grantees, in joint tenancy. ...

Tenancy by the Entirety

Section 20 of the Civil Union Act provides
that “a party to a civil union is entitled to
the same legal obligations, responsibilities,
protections, and benefits as are afforded or
recognized by the law of lllinois to spouses.

.. " Because of the broad application of this
legislation, parties to a civil union should be
able to own their homestead as tenants by
the entirety.

But remember that Public Act 92-136, a
2002 amendment to 765 ILCS 1005/1c¢, delet-
ed the statutory requirement that a married
couple must be expressly identified as “hus-
band and wife” on deeds creating a tenancy
by the entirety. This means that “John Carlson

and James Davis, partners in a civil union,’

can take title to their homestead merely as
tenants by the entirety (i.e,, with no indicia
of civil union status) and the tenancy should
be valid. In addition, this amendment made it
clear that the formal language “not as tenants
in common, not as joint tenants, but as ten-
ants by the entirety” was not needed in order
to create a valid tenancy by the entirety.

That being the case, either one of these
grantees is valid:

John Carlson and James Davis, part-
ners in a civil union, not as tenants in
common, not as joint tenants, but as
tenants by the entirety

John Carlson and James Davis, as
tenants by the entirety

Conclusion

Public Act 96-1513 is only a few pages
long. Nonetheless, it seems clear that the
changes created by this legislation will have
a tremendous effect on not only the general
public but on real estate attorneys as well. ll
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It's Time To Analyze Your
Professional Liability Insurance...

Don’t assume a simple renewal of your Liability Insurance
is the correct course of action.

There is more to providing professional liability insurance to lllinois Lawyers than
collecting premiums and paying claims. ISBA Mutual Insurance goes beyond the
typical client-insurer relationship. We are actively involved with our members to
reduce risk and prevent loss. Our premiums include providing resources, training
and advice that is specific to the unique needs of lllinois Lawyers.

These efforts have literally paid dividends for our membership and have afforded
them over $9,700,000 in premium dividends since fiscal year 2000. In addition to
these hard dollar savings, we believe our investment in our members have saved
them countless hours of soft dollar savings providing them more time to focus on
their clients.

ISBA Mutual Insurance has been exclusively serving
lllinois lawyers and law firms since 1988.

ISBA Mutual was formed twenty-three years ago through the efforts of lllinois
lawyers banding together to help one another by establishing our own insurance
company. Our company has grown to be one of the most significant providers of
malpractice insurance for lawyers in lllinois.

We specialize in professional liability insurance written specifically and exclusively
for the needs of lllinois attorneys. It’s our only business.
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Real Estate Law Update—2011
Presented by the Real Estate Law Section

6.25 MCLE hours, including 1.00 Professional Responsibility MCLE credit hours
(PMCLE credit subject to approval)

October 21, 2011 November 3, 2011
9:00 a.m. - 4:45 p.m. 9:00 a.m. - 4:45 p.m.
NormMAL LOMBARD
Marriot Bloomington-Normal Lindner Conference Center
Hotel and Conference Center (Located on the Northern
201 Broadway Street Seminary Campus)

610 E. Butterfield Road

It is imperative that real estate practitioners stay up-to-date on the issues, changes and
concerns of the real estate arena during these volatile economic times. This full-day
seminar discusses recent court decisions and newly-enacted legislation, arming you with
the information you need to successfully advise your clients. Topics include: drafting

commercial and agricultural leases; the Civil Union Act and its affect on real estate;

revisions to the Illinois Statutory Property and Healthcare Powers of Attorney Acts; the
new Transfer on Death Instrument; challenging real estate tax assessments; and elder law
issues that affect real estate. The ethical issues and concerns that real estate practitioners
need to consider are also discussed. Real estate practitioners with all levels of practice

experience will benefit from the information presented throughout this program.

WWW.ISBA.ORG/CLE

E=1=V:-N LAW ED

CLE FOR ILLINOIS LAWYERS




REAL PROPERTY | September 2011, Vol. 57, No. 3

Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

October

Tuesday, 10/4/11- Teleseminar—Fixing
Broken Trusts. Presented by the lllinois State
Bar Association. 12-1.

Wednesday, 10/5/11- Webinar—Con-
ducting Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Thursday, 10/6/11- Teleseminar—En-
vironmental Liability in Real Estate Transac-
tions. Presented by the lllinois State Bar As-
sociation. 12-1.

Monday, 10/10/11- Chicago, UBS Tow-
ers—Advanced Workers' Compensation- Fall
2011. Presented by the ISBA Workers’ Com-
pensation Law Section. 9-5.

Monday, 10/10/11- Fairview Heights,
Four Points Sheraton—Advanced Workers'
Compensation- Fall 2011. Presented by the
ISBA Workers’” Compensation Law Section.
9-5.

Tuesday, 10/11/11- Teleseminar—
Drafting LLC Operating Agreements, Part 1.
Presented by the lIllinois State Bar Associa-
tion. 12-1.

Wednesday, 10/12/11- Teleseminar—
Drafting LLC Operating Agreements, Part 2.
Presented by the lllinois State Bar Associa-
tion. 12-1.

Thursday, 10/13/11- Chicago, USB Tow-
ers—Collaborative Law: The Nuts and Bolts.
Presented by the ISBA General Practice, Solo
and Small Firm Section; co-sponsored by the
ISBA Alternative Dispute Resolution and the
ISBA Young Lawyers Division. 8-12.

Friday, 10/14/11- Springdfield, INB
Conference Center—Divorce Basics for Pro
Bono Attorneys- 2011. Presented by the ISBA
Delivery of Legal Services Council. 1:00-4:45.

Monday, 10/17/11- Chicago, ISBA Chi-
cago Regional Office—Hot Topics in Con-
sumer Collection. Presented by the ISBA
Commercial Banking, Collections and Bank-
ruptcy Section; co-sponsored by the ISBA
Young Lawyers Division. 8:45-4:30.

Tuesday, 10/18/11- Teleseminar—2011
Americans With Disabilities Act Update. Pre-
sented by the lllinois State Bar Association.
12-1.

Tuesday, 10/18/11- Chicago, ISBA Chi-
cago Regional Office—What You Need to
Know About LLCs. Presented by the ISBA
Corporation Securities and Business Law
Section. 12:30-4:45.

Wednesday, 10/19/11- Webinar—Ad-
vanced Legal Research on FastCase. Present-
ed by the lllinois State Bar Association. 12-1.

Thursday, 10/20/11- Chicago, ISBA Chi-
cago Regional Office—The IMDMA and the
Welfare of Pets. Presented by the ISBA Animal
Law Section; co-sponsored by the ISBA Fam-
ily Law Section and the ISBA Human Rights
Section. 1:00-4:30pm.

Thursday, 10/20/11- LiveWebcast—The
IMDMA and the Welfare of Pets. Presented by
the ISBA Animal Law Section; co-sponsored
by the ISBA Family Law Section and the ISBA
Human Rights Section. 1:00-4:30pm.

Friday, 10/21/11- Chicago, ISBA Chica-
go Regional Office—Preparing Your Case:
Pre-Trial Considerations. Presented by the
ISBA Tort Law Section. 8:30 - 4:00.

Friday, 10/21/11- Bloomington-Nor-
mal, Marriott—Real Estate Law Update-
2011. Presented by the ISBA Real Estate Sec-
tion. 9-4:45.

Friday, 10/21/11- Galesburg, Soange-
taha Country Club—General Practice Up-
date- 2011 Video Replay. Presented by the
ISBA Bench and Bar Section; co-sponsored
by the Knox County Bar Association. 8:30-5.

Friday, 10/21/11- Chicago, John Mar-
shall Law School—Impact and Opportuni-
ties of the Affordable Care Act. Presented by
the ISBA Health Care Section. 1-2:15.

Monday, 10/24/11-Friday, 10/28/11-
Chicago, ISBA Chicago Regional Of-
fice—40 Hour  Mediation/Arbitration
Training. Presented by the lllinois State Bar
Association. 8-5 daily.

Tuesday, 10/25/11- Teleseminar—Cor-
porate Governance for Nonprofit Organiza-
tion. Presented by the lllinois State Bar Asso-
ciation. 12-1.

Thursday, 10/27- Saturday, 10/29/11-
Springfield, Hilton Hotel—7th Annual Solo
& Small Firm Conference. Presented by the II-
linois State Bar Association. TBD.

Monday, 10/31/11- Chicago, ISBA Chi-
cago Regional Office—Environmental Law
for Non-Environmental Lawyers—Session 1:
Permitting and Due Diligence Issues (STU-
DIO TAPING- DNP). Presented by the ISBA En-
vironmental Law Section. 9:30-11:30.

November

Tuesday, 11/1/11- Teleseminar—Mid-
dle Market M&A, Part 1. Presented by the II-
linois State Bar Association. 12-1.

Wednesday, 11/2/11- Teleseminar—
Middle Market M&A, Part 2. Presented by the
lllinois State Bar Association. 12-1.

Thursday, 11/3/11- Lombard, Lindner
Learning Center—Real Estate Law Update-
2011. Presented by the ISBA Real Estate Sec-
tion. 9-4:45.

Friday, 11/4/11- Chicago, ISBA Chicago
Regional Office—2011 Federal Tax Confer-
ence. Presented by the ISBA Federal Taxation
Section. 8:30-4:30.

Tuesday, 11/8/11- Teleseminar—Title
Insurance in Real Estate. Presented by the II-
linois State Bar Association. 12-1.

Thursday, 11/10/11- Teleseminar—Eth-
ics of Working with Witnesses. Presented by
the lllinois State Bar Association. 12-1.

Thursday, 11/10/11- Chicago, ISBA
Chicago Regional Office—Family Law Nuts
and Bolts Chicago 2011. Presented by the
ISBA Family Law Section. 8-5.

Tuesday, 11/15/11- Webcast—En-
vironmental Law for Non-Environmental
Lawyers—Session 1: Permitting and Due
Diligence Issues. Presented by the ISBA Envi-
ronmental Law Section. 10-12. 1
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Don’t miss this easy-to-use reference guide to Supreme Court Rule 213(f) & ()

By Paul O. Watkiss

SUPREME COURT RULE 213(f) & (9)
QUICK REFERENCE GUIDE

Third Edition

(Current through May 2011)

Ex®Y ILLINOIS STATE
ISFN BAR ASSOCIATION

SUPREME COURT RULE 213(f) & (g)
QUICK REFERENCE GUIDE
(Current through May 2011)

From Dog Bite to Divorce! Illinois Supreme Court Rule 213(f) & (g) applies to all civil litigation in Illinois. It gov-
erns the procedure for identifying trial witnesses and disclosing their proposed testimony. ISBA is excited to offer
this update of our popular Supreme Court Rule 213(f) & (g) - Quick Reference Guide, last published in 2002.

The Guide is a useful tool for quickly learning the law under Rule 213(f) & (g). It reviews all of the Illinois Appellate
and Supreme Court decisions to date concerning Supreme Court Rule 213(f) & (g). In addition to a summary, the
Guide organizes the propositions for which the cases stand by topics that can be quickly referenced during argu-
ment on a motion in limine or motion to bar opinion witnesses.

As every litigator knows, the heart and soul of every case is presented through the witnesses who testify. Accord-
ingly, being able to raise and respond to Rule 213(f) & (g) objections is an essential trial skill. The Guide is designed
to help the litigator do just that! Written by Paul O. Watkiss, the Guide is published in a uniquely useful format and
makes clear the pitfalls of ignoring its nuances.

Order the new guide at www.isba.org/store/books/supremecourtrule213
or by calling Janice at 800-252-8908
or by emailing Janice at jishmael@isba.org

SUPREME COURT RULE 213(f) & (g) QUICK REFERENCE GUIDE
$35 Member/$50 Non-Member (includes tax and shipping) s has a his
FastBook price $32.50 Member/$47.50 Non-Member R oy
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