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Watch your mailbox, your health insurance may

be terminated: A guide to the new managed
care program for lllinois healthcare program

participants

By Gina Salamone, Esq., Zach Hesselbaum Esq., and Bonnie Schradel

mailbox and amongst your daily pile of

mostly junk mail and grocery ads you find
a notice that the health insurance coverage you
have had for 20-plus years has been terminated.
Recently we have all been inundated with front
page national news related to changes in health
insurance exchanges as a result of the implemen-
tation of the Affordable Care Act. Unfortunately,
a major change for lllinois citizens, a large sector
of who are seniors, has flown mostly under the
radar of news outlets. This change terminates
Medicare coverage and Medicare supplemental
coverage in favor of a managed care coverage

Surprise! Imagine yourself walking to your

chosen by the State of lllinois with little notice. As
this program continues to develop it is impera- :
tive for the affected community to be able to ac- :
cess information to make informed decisions as :
the window provided by the State to “opt in” or :

“opt out”is limited.

In the first half of 2014, the State began rolling :
out the Medicare Medicaid Financial Alignment :
Initiative (MMAI) in select counties. This is a man- :
aged care program for all people who are consid-  :
ered “dual eligible!” Dual eligible refers to people :
who are both on full Medicare, receiving Medic-

Continued on page 2

More legally disabled are now able to toll

statute of limitations

By Stephen Sotelo; The Law Firm of Thomas J. Homer, P.C.; Naperville

n August 26, 2014, after passing both
Ohouses of the General Assembly unani-

mously, the Governor signed HB5512
into law, allowing more persons to toll the stat-
ute of limitations on account of legal disability.!
Prior to the amendment, tolling only occurred for
those under legal disability “at the time the cause
of action accrued”? After the amendment, simi-
lar protections will be afforded to a person “not
under a legal disability at the time the cause of
action accrues, but [who] becomes under a legal

disability before the period of limitations other- :

wise runs”3

For purposes of the statute, a person suffers
from a “legal disability” where he or she is “en- :
tirely without understanding or capacity to make :

or communicate decisions regarding his [or her]

person and totally unable to manage his [or her]

estate or financial affairs"*

A plaintiff with autism, for example, does not :
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Watch your mailbox, your health insurance may be terminated:
A guide to the new managed care program for lllinois healthcare

program participants

Continued from page 1

aid benefits without spend down and over
21 years of age.! This program will drastically
change how healthcare for dual eligible indi-
viduals is accessed and funded.

If you are serving clients who are dual eli-
gible, aiding them in becoming dual eligible,
or you represent a health care provider, a
confused and distraught phone call is likely
on its way. There are 659,800 dual eligible
individuals in lllinois and 135,825 being ini-
tially targeted by this pilot program.>> Dual
eligible individuals in 21 counties should re-
ceive a letter from the Illinois Department of
Healthcare and Family Services asking them
to choose a new health plan by a certain
date or the State will be canceling their ex-
isting health insurance and choosing a new
plan for them. The letter can be frightening
and certainly confusing to clients and, unfor-
tunately, a call to their Medicaid caseworker
provides little to no assistance. Further, in
some instances immediate pressure from
certain health care providers to “opt in” or
“opt out” could be staring the participant in
the face which could affect the eligibility of
the participant for future services or cover-
age. As with so many things, their next call
may be to their trusted attorney.

Why are Things Changing?

The impetus for this program was the Af-
fordable Healthcare Act which called for the
establishment of the Federal Coordinated
Health Care Office* The goal of the Office
was to improve the healthcare of dual eli-
gible individuals, streamline the processes
of Medicare and Medicaid and reduce the
“regulatory conflicts and cost-shifting that
occurs between the Medicare and Medicaid
programs, States, and the Federal govern-
ment”> Without a doubt, this is a noble pur-
suit but the community and providers have
been blindsided by this pilot program. Fur-
ther authority for the program was granted
to Medicaid in 42 C.F.R. 438 et. Seq. and Medi-
care in Part C and Part D of Title XVIII, and 42
C.FR.Part422 and 423.

Two experimental healthcare models
were created and are being tested in 26
states. lllinois is one of 11 states (plus Wash-
ington D.C.) implementing a “capitated mod-

el® Other states are implementing a “fee for
service model”’ Although at this time the
pool of dual eligible individuals is limited to
the test areas, over 9 million people in the
United States are considered dual eligible.
lllinois is implementing its MMAI in 21
counties, focusing on the Chicagoland area
and some central lllinois counties.’ It is con-
sidered a pilot program that runs from Octo-
ber 1, 2013 to December 31, 2016 and, if it is
not affective, the program could expire.'®

How does it Work?

As with most notices, individuals enrolled
in to the MMAI want to cut to the chase and
know how to use their new coverage wheth-
er they can keep their current providers. Dual
eligible individuals are enrolled with a Man-
aged Care Organization (MCO). Currently,
there are a number of providers in our area,
including Aetna Better Health, llliniCare, Me-
ridian Health Plan of Illinois, HealthSpring,
Humana, and Blue Cross/Blue Shield of II-
linois. The MCO’s are given a “capitated pay-
ment” by CMS for Medicare Services and the
State for Medicaid services."" A capitated
payment is an up-front flat fee per member,
regardless of how many or how few services
the member actually uses.'? The individual
member does not pay a premium to the
MCO. The member may or may not continue
to pay a Medicare premium. For example,
if an unmarried individual’s gross monthly
income is less than $1,187, their Medicare
premium will be waived under the Medicare
Savings Program.'® The individual’s existing
supplemental insurance and Medicare D
plan will be canceled.

Once on the plan, the MCO will pay the
member’s health care providers directly, in-
cluding, but not limited to, medical and hos-
pital care, prescription drugs, mental health
and behavioral health services, transporta-
tion to medical appointments and Long
Term Care Services and Supports (LTCSS).'
MCOs will cover no less than what would
have been covered by Medicare and Medic-
aid, but can cover even more."” In an effort to
entice members, each MCO seems to provide
its own special incentives and perks.'® For in-
stance, Aetna, Blue Cross and HealthSpring
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offer preventative dental care which was not
previously offered by Medicare or Medicaid.
Blue Cross also offers a free cell phone that
can be used to call your doctor, care coordi-
nator, or 911 as well as providing transpor-
tation to the pharmacy. These additions are
certainly intriguing to those enrolled in the
program and provide some added features
that the previous coverage would not pro-
vide.

lllinois’ program is considered “Person-
centered planning [which] focuses on the
strengths, needs, and preferences of the in-
dividual beneficiary instead of being driven
by the care delivery system.'” Each member
will be assigned a “Care Manager” or “Care
Coordinator” to oversee their care and com-
municate with care providers. Depending on
how high risk the member is, the Care Coor-
dinator will also be tasked with contacting
the member as frequently as every 90 days.'®
In theory, care coordinators can be a tremen-
dous resource. Therefore, finding a manner
in which the enrollee can pursue the rela-
tionship with the care coordinator should be
encouraged.

What Advice to Give Clients?

In lieu of becoming an expert on the sub-
ject, there are several simple ways to comfort
and advise you client. First, you can explain
the basic concept of the program to them
and assure them that their healthcare needs
will still be met.

If the client is in a nursing home or as-
sisted living facility, it is recommended that
they take the information they receive from
the Department of Healthcare and Family
Services to the person on staff in the facility
who coordinates benefits. That person will
best be able to assist in determining which
plan is appropriate in light of providers avail-
able to that facility.

If your client is in the community, Senior
Health Insurance Program (SHIP) provides
a good resource regarding health coverage
for Medicare beneficiaries and their caregiv-
ers. Shipis free, statewide program providing
health insurance counseling services. This
organization can be contacted at (800) 548-
9034 or email AGING.SHIP@illinois.gov.' If it
is important to remain with the same doctor,
your client should also contact their doctor
to determine what, if any, plan he or she ac-
cepts. To date, the list offered by the Depart-
ment of Healthcare and Family Services on-
line and through the mail does not seem to
be up-to-date or very reliable.

For the time being, your client also has
some opt out rights that can be exercised,
depending on whether they are receiving
long term care services. However, it is likely
that everyone in the 21 participating coun-
ties will eventually be enrolled.

When the phone calls come to your office
regarding this little known program keep
calm and know there are good and easily
accessible resources for you and your clients
to navigate the maze of the new MMAI pro-
gram. What will happen to those people if
the program is discontinued December 31,
2016 remains to be seen. &l

This article was originally published in Bar
Briefs, the monthly publication of the Kane County
Bar Association.
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For the ninth year in a row, ISBA Mutual has

declared a policyholder dividend. The Board of

Directors of ISBA Mutual Insurance Company

voted to declare a dividend in the amount of (800) 473-4722
ten percent (10%) of each policyholder’s earned www.isbamutual.com
premium for 2013.
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More legally disabled are now able to toll statute of limitations

Continued from page 1

have a legal disability per se, as he or she may
(or may not) still be able to make or commu-
nicate decisions regarding his personal or
financial affairs.

In one case, a person with autism was held
to have no legal disability, because while un-
der the alleged disability, “[he] applied to and
graduated from college; consulted a physi-
cian regarding the possibility of contracting
AIDS due to his physical relationship with a
man; and enrolled in a master’s degree pro-
gram,” all evidence of his capacity to make or
communicate decisions regarding his person
or financial affairs.®

Similarly, hospitalization, by itself, does
not constitute legal disability.” Thus, “[iln a
personal injury case, a person is not legally
disabled if he or she can comprehend the na-
ture of the injury and its implications.”®

As a matter of public policy, a prior adju-
dication of legal disability is not necessary to
invoke the tolling provisions of the statute.’
Rather, the complaint need only allege suf-
ficient facts that plaintiff was “under a legal
disability” at the time the cause of action ac-
crued;'® or, with the enactment of PA. 098-

1077, if not at the time the cause of action
accrued, before the limitations period other-
wise ran.

The tolling provisions for legal disability
were originally enacted “to protect the rights
of those who were not ‘legally competent to
bring actions directly’ since the courts rec-
ognized that the enforcement of their rights
should not be ‘left to the whim or mercy of
some self-constituted next friend”"" But,
by distinguishing between those who were
legally disabled at the time a claim arose
and those who only later become legally
disabled, many continued to rely on the
whims or mercy of others to protect their le-
gal rights. PA.098-1077 aims to remedy that
problem, by opening the courthouse doors
to more people who have let the statute of
limitations run through no fault of their own.

Public Act 098-1077 goes into effect on
January 1, 2015, and it will apply to actions
commenced or pending after that date.
However, it will not invalidate any statute of
repose, nor will it stay any limitations period
more than 10 years from the date of any ad-
judication of legal disability.’* l

This article was originally published in the Sep-
tember 2014 issue of the ISBA's Trial Briefs newslet-
ter.
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Grandparent visitation case heard by the First District

Appellate Court

By Michael K. Goldberg and Becky Rose Bloom

Inre AnayaR., a Minor, ___
N.E.2d__,2012IL App (1st), 121101

n August 31, 2012, the lllinois Ap-

pellate court, while affirming the

trial court’s denial of grandparent
visitation, emphasized the importance of
a healthy parent-grandparent relationship
when evaluating whether to grant grandpar-
ent visitation.

On July 12, 2011, the paternal grand-
mother (“Mildred”) filed a petition for
grandparent visitation and amended peti-
tion for guardianship of her granddaughter
(“Anaya”). Mildred stated that because the
child’s father was out of the country, and the
mother (“Vanessa”) was unwilling to care for
Anaya, that it would be in Anaya’s best inter-

est for the court to appoint Mildred as her
guardian.

Under the lllinois Marriage and Dissolu-
tion of Marriage Act, a grandparent may file
for visitation with his or her grandchildren
under certain circumstances:

Grandparents, great-grandparents,
and siblings of a minor child, who is
one year old or older, have standing
to bring an action in circuit court by
petition, requesting visitation in accor-
dance with this Section ... Except as
otherwise provided in this subsection
(a-5), any grandparent, great-grand-
parent, or sibling may file a petition
for visitation rights to a minor child if
there is an unreasonable denial of visi-

5

tation by a parent and at least one of
the following conditions exists:
(A-5) the child’s other parent
is deceased or has been miss-
ing for at least 3 months. For
the purposes of this Section a.
parent is considered to be miss-
ing if the parent’s location has
not been determined and the
parent has been reported as
missing to a law enforcement
agency;
(A-10) a parent of the child is
incompetent as a matter of law;
(A-15) a parent has been in-
carcerated in jail or prison dur-
ing the 3 month period preced-
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ing the filing of the petition;

(B) the child's mother and fa-
ther are divorced or have been
legally separated from each
other or there is pending a dis-
solution proceeding involving
a parent of the child or another
court proceeding involving cus-
tody or visitation of the child
(other than any adoption pro-
ceeding of an unrelated child)
and at least one parent does
not object to the grandparent,
great-grandparent, or sibling
having visitation with the child.
The visitation of the grand-
parent, great-grandparent, or
sibling must not diminish the
visitation of the parent who is
not related to the grandparent,
great-grandparent, or sibling
seeking visitation;

(Q) (Blank);

(D) the child is born out of
wedlock, the parents are not liv-
ing together, and the petitioner
is a maternal grandparent,
great-grandparent, or sibling of
the child born out of wedlock; or

(E) the child is born out of
wedlock, the parents are not
living together, the petitioner is
a paternal grandparent, great-
grandparent, or sibling, and the
paternity has been established
by a court of competent juris-
diction.

750 1LCS 5/607 (a)(3) and (a-5)(1).

The grandparent has the burden of prov-
ing that the parent’s denial of visitation is
harmful to the child’s mental, physical, or
emotional health. 750 ILCS 5/607(3). This
new Grandparent Visitation Act, which took
effectin 2005, is more restrictive than the for-
mer version of the act, which the lllinois Su-
preme Court declared unconstitutional on its
face in 2002. Wickham v. Byrne, 199 1. 2d 309,
263 Ill. Dec. 799, 769 N.E.2d 1 (2002).

The Wickham decision came shortly af-
ter the United States Supreme Court case
of Troxel v. Granville, which ruled that Wash-
ington State’s third-party visitation statute
was unconstitutional as applied. 530 US. 57,
120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000). The
Troxel Court stopped short of declaring all
state grandparent visitation statutes uncon-
stitutional; but the decision (a plurality) set
the foundation for the Wickham holding by

stating that the wishes of a fit parent must be
given deference regarding third-party visita-
tion requests.

After Troxel, in 2000, the Illinois Supreme
Court held in Lulay v. Lulay that state-man-
dated grandparent visitation was uncon-
stitutional as applied to the children of di-
vorced parents, where both parents object to
visitation, seeing it as an infringement on the
parents’ fundamental liberty interest in rais-
ing their children. 193 Ill.2d 455, 250 IIl. Dec.
758,739 N.E.2d 521 (2000).

The Troxel and Wickham courts’ deference
to the wishes of a fit parent manifests itself in
the In Re Anaya R., a Minor decision. During
the hearing for Mildred’s petition for grand-
parentvisitation in January, 2012, 12 witness-
es testified on Mildred’s behalf, including Mil-
dred. All the witnesses testified generally that
Mildred cared for Anaya’s mother (“Vanessa”)
during her pregnancy, cared for Vanessa like
a daughter, and has always been involved in
Anaya’s life.

Vanessa called two witnesses, including
herself. The witnesses testified generally that
though Mildred helped with child care, that
the relationship between Mildred and Van-
essa was strained because Mildred was over-
bearing and tried to take Anaya away from
Vanessa.

In spite of all the witnesses testifying as to
Mildred and Anaya’s lasting relationship, the
GAL argued against granting Mildred visita-
tion because of her overbearing attitude and
combative relationship with Vanessa. The
GAL also argued that Vanessa’s denial of visi-
tation was reasonable and understandable,
in light of Mildred’s overbearing attitude and
Vanessa's fear that Mildred would take Anaya
away.

The trial court denied Mildred’s petition
for visitation, adding that Mildred “was her
own worst enemy,” and that she was “domi-
neering and overbearing.” The Court recog-
nized that Mildred had a strong relationship
with the child, and also that Mildred was an
active participant in caring for the child. But,
in spite of Mildred’s relationship with Anaya,
and in light of Mildred’s combative and over-
bearing relationship with Vanessa, the court
found that Mildred and Anaya’s relationship
to be an insufficient basis for awarding visita-
tion.

On appeal, Mildred claimed the trial court
erred in denying her petition for visitation
because she met her burden of proof that
the denial of visitation would harm the child.
The GAL restated his earlier argument: even
though Mildred had a lasting relationship
with Anaya, her combative and overbearing
relationship with Vanessa weighed against
her petition for visitation.

The appellate court affirmed the trial
court’s finding, highlighting that the trial
court placed the most weight on the relation-
ship between Mildred and Vanessa, as op-
posed to the relationship between Mildred
and Anaya. This case stands out among other
grandparent visitation cases in that the Court
strongly considered the parent-grandparent
relationship when determining whether to
award grandparent visitation. Even in the
face of a strong grandparent-grandchild re-
lationship, if a grandparent is uncooperative
with and fights with a parent, the court will
be less likely to award visitation. ll

This article was originally published in the
October 2013 issue of the ISBA's General Practice,
Solo & Small Firm newsletter.
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

October

Wednesday, 10/1/14- Teleseminar—
The Perils of Using “Units” in LLC Planning.
Presented by the lllinois State Bar Associa-
tion. 12-1.

Thursday, 10/2/14- Teleseminar—Asset
Protection for Real Estate. Presented by the
lllinois State Bar Association. 12-1.

Tuesday, 10/7/14- Teleseminar—Inter-
species Conversions and Mergers-Part 1. Pre-
sented by the lllinois State Bar Association.
12-1.

Tuesday, 10/7/14- Webinar—Introduc-
tion to Fastcase Legal Research. Presented
by the lllinois State Bar Association — Compli-
mentary to ISBA Members Only. 3:00.

Wednesday, 10/8/14- Teleseminar—
Inter-species Conversions and Mergers-Part
2. Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 10/9/14- Webinar—Ad-
vanced Tips to Fastcase Legal Research. Pre-
sented by the lllinois State Bar Association —
Complimentary to ISBA Members Only. 3:00.

Friday, 10/10/14- Palatine, Harper Col-
lege: Wojcik Conference Center—Fall 2014
DUl & Traffic Law Conference. Presented by
the ISBA Traffic Law Section. All Day.

Friday, 10/10/14- Chicago, Baker &
McKenzie Law Office—Human Trafficking
and the Commercial Sexual Exploitation of
Children. Presented by the ISBA Administra-
tive Law Section, the ISBA Standing Commit-
tee on Racial and Ethnic Minorities & the Law;
the ISBA Standing Committee on Women
and the Law and Baker & McKenzie Law Of-
fice.

Friday, 10/10/14- Chicago, ISBA Re-
gional Office—The Unforeseen Challenges
of Implementing the Affordable Care Act.
Presented by the ISBA Health Care Section.
1-4:30.

Friday, 10/10/14- Live Webcast—The
Unforeseen Challenges of Implementing the

Affordable Care Act. Presented by the ISBA
Health Care Section. 1-4:30.

Monday, 10/13/14- Chicago, ISBA Re-
gional Office—Advanced Workers'" Com-
pensation- Fall 2014. Presented by the ISBA
Workers’ Compensation Section. 9-4.

Monday, 10/13/14- Fairview Heights,
Four Points Sheraton—Advanced Workers'
Compensation- Fall 2014. Presented by the
ISBA Workers’ Compensation Section. 9-4.

Tuesday, 10/14/14- Teleseminar—2014
Americans with Disabilities Act Update. Pre-
sented by the lIllinois State Bar Association.
12-1.

Wednesday, 10/15/14- Teleseminar—
Incentive Trusts in Estate Planning: Promise
and Peril. Presented by the lllinois State Bar
Association. 12-1.

Thursday, 10/16/14-Webinar—Boolean
(Keyword) Searches on Fastcase. Presented
by the lllinois State Bar Association — Compli-
mentary to ISBA Members Only. 3:00.

Thursday, 10/16/14- Chicago, ISBA Re-
gional Office—ISBA Solo & Small Firm Prac-
tice Institute. Presented by the lllinois State
Bar Association. 8:30-5:30.

Thursday, 10/16/14- Live Webcast—
ISBA Solo & Small Firm Practice Institute. Pre-
sented by the lllinois State Bar Association.
8:30-5:30.

Tuesday, 10/21/14- Teleseminar—Gov-
ernance of Private and Family-Controlled
Companies. Presented by the lllinois State
Bar Association. 12-1.

Thursday, 10/23/14- Chicago, ISBA
Regional Office—Family Law Nuts & Bolts.
Presented by the ISBA Family Law Section.
8:30-5:00.

Friday, 10/24/14- Teleseminar—Attor-
ney Ethics, Advertising and the Internet. Pre-
sented by the lllinois State Bar Association.
12-1.

Friday, 10/24/14- DeKalb, NIU School
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of Law—Construction Contracts: The Boiler
Plate That Gives You Fits. Presented by the
ISBA Construction Law Section; co-spon-
sored by the ISBA Commercial Banking, Col-
lections and Bankruptcy Section and the
ISBA Real Estate Law Section. 8-4:30.

Friday, 10/24/14- Chicago, ISBA Re-
gional Office—Hearing On Motion for Pre-
liminary Injunction. Presented by the ISBA
Labor & Employment Section; co-sponsored
by the ISBA Civil Practice Section. 8:55-4.

Friday, 10/24/14- Live Webcast—Hear-
ing On Motion for Preliminary Injunction.
Presented by the ISBA Labor & Employment
Section; co-sponsored by the ISBA Civil Prac-
tice Section. 8:55-4.

Tuesday, 10/28/14- Teleseminar—Fidu-
ciary and Income Tax Issues in Estate Plan-
ning-Part 1. Presented by the lllinois State Bar
Association. 12-1.

Wednesday, 10/29/14- Teleseminar—
Fiduciary and Income Tax Issues in Estate
Planning-Part 2. Presented by the lllinois
State Bar Association. 12-1.

November

Wednesday, 11/5/14- Webinar—Intro-
duction to Fastcase Legal Research. Present-
ed by the lllinois State Bar Association - Com-
plimentary to ISBA Members Only. 11:00.

Thursday, 11/6/14- Springdfield, Presi-
dent Abraham Lincoln Hotel—Family Law
Nuts & Bolts. Presented by the ISBA Family
Law Section. 8:30-5:00.

Friday, 11/7/14- Chicago, ISBA Region-
al Office—Hot Topics for Your Practice—
Presented by the ISBA Civil Practice Section.
9-12:45.

Friday, 11/7/14- Live Studio Webcast—
Juveniles, Psychotropics & The Law. Present-
ed by the ISBA Child Law Section. 1:30-2:30.

Monday, 11/10/14- Webinar—Ad-
vanced Tips to Fastcase Legal Research. Pre-
sented by the lllinois State Bar Association
- Complimentary to ISBA Members Only.
11:00.H
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ORDER YOUR 2015 ISBA
ATTORNEY'S DAILY DIARY TODAY!

It’s still the essential timekeeping tool for every lawyer’s desk and as user-friendly as ever.

The ISBA Daily Diary is an attractive book,
s always, the 2015 Attorney’s Daily with a sturdy, flexible sewn binding, ribbon marker,
Diary is useful and user-friendly. and elegant silver-stamped, burgundy cover.

It’s as elegant and handy as ever, with a

sturdy but flexible binding that allows your
Diary to lie flat easily. Order tOday for $28 .4‘5 (Tncludes tax and shipping)

The Diary is especially prepared
for Illinois lawyers and as always,
allows you to keep accurate records
of appointments and billable hours.

The 2015 ISBA Attorney’s Daily Diary
ORDER NOW!

Order online at
https://www.isba.org/store/merchandise/dailydiary
or by calling Janet at 800-252-8908.

It also contains information about
Illinois courts, the Illinois State
Bar Association, and other useful data.




